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THE TRIAL. 



IN THE JURY COURT, 
9th December^ 1822. 

PRESENT, 

Lord Chief Commissioner Adam. 
Lord Gillies. 

Counsel/or the Pursuer. 

Francis Jeffrey, Esq. 
James Moncrieff, Esq. 
Henry Cockburn, Esq. 
John Cunningham, Esq. 
William Gibson, Esq. 

James Balfour, Esq. W. S., Ageni. 

Counsel for tfte Defender. 
Duncan McNeill, Esq. 
Patrick Robertson, Esq. 
William Menzies, Esq. 

Robert Sym Wilson, Esq. W. S. Jgent, 



The Special Jury sworn to try the cause, were, — 

James Dundas of Dundas. 

James Haig, dbtiller, Lochrin. 

Robert Bruce, of the Edinburgh and Leith Shipping 
Company, residing in Leith. 

Graeme Mercer of Mavisbank. 

William Gordon, residing in Drummond Place, Edin- 
burgh. 

Thomas Newton of Curryhill. 

William Goddard, mercnant in Leith. 

Adam Whytc, merchant in Leith. . 

James Ker of Blackshiels. 

Sir James Gardiner Baird of Saughton Hall, Bart. 

James Fowlis of Woodhall. 

James Inglis, banker in Edinburgh. 

The Issues were then read over by the Clerk, as follows : — 




n 



L 



yi 



JURY COURT. 



ISSUES 



IN THE CAUSE IN WHICH 



JAMES GIBSON OF INGLISTON, ESQ. 

CLERK TO THE SIGNET, IS PURSUER, 



AND 



DUNCAN STEVENSON, 

PRINTER IN EDINBURGH, IS DEFENDER. 



It being admitted, that the pursuer is, and has, for many 
years, been a Writer to the Signet, and has been A* 
gent and Attorney for the Bank of England, since the 26th 
day of December 1811, and has brought prosecutions £br 
forgery on their account, and was employed as agent in the 
trial or Frances Mackay, which took place before the High 
Court of Justiciary at Edinburgh, on the ist day of Fe« 
bruary 1819; 

It being also admitted, that in the month of June and 
July 1821, the defender, Duncan Stevenson, was printer, 
publisher, and proprietor of a certain Newspaper csJled the 
JSeacon ; 

Whether, on or about the 23d day of June 1821, the 
defender, in the 25th Number of the said newspaper, did 
print and publish, or cause to be printed and published, 
the following words, or words of the following tenor, or 
effect, viz. ^ To the Editor of the Beacon. — Sir, In your 
^ last Number I observed an article, which, although it 
^ discovered on the part of its author some disappointment 
' and peevishness, yet contained some sensible enough re- 
^ mark3 on the prevention of forgery. Tl^iere is one n^s- 



ISSUES. 

take, however, into which the writer of it has fallen, 
which ought to be corrected, because otherwise your 
widely circulated paper may be the means of creating, in 
the minds of the ignorant and misinformed, erroneous 
ideas as to the state of our Criminal Law, (meaning the 
Criminal Law of Scotland), and of the mode in which it 
is administered. The author of that article says, " It i» 
^ well known that, as the forms of law stand at present, it 
is better for a Scotch Bank to pay a Thousand forged 
one pound notes than to prosecute a forger, at least it 
has been stated by the best authority, that, before a for- 
ger was executed, it cost a Scotch Bank 1200/.'^ Now, 
every person, who is at all informed on the subject, knows, 
that, in order to obtain the convietion or execution of a 
forger of its notes, no Bank in this country ever neces- 
sarily expended twelve hundred pence. As soon as a for- 
ger (meaning forgery) is discovered to have been commit- 
ted, a bank has only to give information to the Public 
Prosecutor, the Procurator Fiscal, and the crime will 
then be investigated, and the criminal brought to justice 
at the public expense^ in the same way that any other 
criminal would be disposed of, who had committed any 
other crime, to the prejudice of an individual. When, 
however, this course is not followed', and banks, or their 
legal advisers^ (meaning thereby ta designate and point 
out the pursuer), from too keen an attention to their (nm 
interest, instead of leaving matters to be conducted in 
the ordinary way, by the official persons appointed far 
that purpose by the public, (meaning the Lord Advocate), 
o£Scious^ volunteer to assist in the investigation, and 
where, imagining that their (meaning the said Bank's) 
affairs are of too great importance to be intrusted to the 
counsel and agent whom Government has been so credu- 
lous as to intrust with the management of the criminal 
business of the country, (meaning the country of Scot- 
land), they are not satisfied, unless they have also the 
benefit of the eminent talents of the great agent of Whig- 
gism (meaning the pursuer), and half a dozen Whig" 
counsel, I am not prepared to deny, that a Bank may be 
forced to disburse even a greater sum than 1200/. Be- 
fore, however, I can speak decisively as to this, I must 
first know from Mr James Gibson, W. S. (meaning the 
pursuer. Writer to the Signet), how much the conviction 
of a forger here used to cost the Bank of England. 
Banks have lately been obliged, whether they or their a- 
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gents liked it or not» to submit to have forgers of dieir 
notes tried) and convicted, like other criminals, at the 
public expense; for so much inconvenience, irregularity 
and injustice was found to arise from the officious inter- 
ference of persons who possessed none of the requisite 
qualifications of public prosecutors, in the administration 
of criminal justice, that since the case of Frances Mao- 
kay or Carrick, which occurred within die last two or 
three years, no Bank or bank-agent has been peimitted 
to interfere in the prosecution and conviction of forgers. 
In thk case, the agent of the Bank of England (mean- 
ing the pursuer), induced a young woman, by a promise 
that she would be taken as a witness against others, to 
make a declaration admitting her guilt, and, giving full 
information as to the way in whidi the crime was com- 
mitted, he (meaning the pursuer) afterwards thought 
proper to have her tried, and, by concealing from the 
Lord Advocate the way in which her confession' had been 
obtained, induced him to give his instance to an indict^ 
ment against her. She was accordingly brought to trial; 
and after the confession and information which had been 
elicited from her in her declaration, she had but one 
course left, — ^to plead Guilty. . ^ She was found guilty in 
terms of her own confession, ' The Lord Advocate had 
moved for sentence, which the Court were pronouncing; 
when the Sheriff (the present Lord Advocate), in whose 
presence the declaration had been emitted, happening to 
come into Court, expressed to his predecessor his sur- 
prise, that he should have brought to trial any person 
whose confession was obtained in we way the panners had 
been. It was by this time too late to prevent sentence 
from being passed; but the Court, on being informed of 
the circumstances of the case, expressed their high dis- 
approbation of what had taken place, and the Lord Advo- 
cate immediately procured a free pardon for the prisoner. 
After this, I ask, Whether the Whig or Tory mode 
of administering justice deserves the preference r X.' - 

Whether the whole, or any part of the foresaid words, are 
of and concerning the pursuer, and were published with the 
malicious purpose and intention of injuring, and do injure; 
the pursuer in his private and professional diaracter, and do 
falsely and injuriously hold forth the pursuer, in capacity 
of agent for the Bank of England, as having unnecessarily 
brought prosecutions for forgery, for his own private advan- 
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tAg^i imd having unn^essarily expended lafge sums of 
money in conducting the same t or of officiously, interferintf 
in regard to the said forgeries, and of conducting the triaH 
and prosecutions for the same, iniuriously to the interest of 
die Bank, and of the public, anauniairly to the person ac- 
cused ; or of having induced the said Frances Mackay to 
admit her guilt, by promiang to her that she should not b6 
tried, and afterwards inducing the Lord Advocate to try th6 
laid Frances Mackay, by concealing the promise ? And, 
Whether the said words do falsely and injuriously set forth, 
that the Court of Justiciary, on being informed by Sir Wil- 
liam Rae, Baronet, the former Sheriff of the County, of 
the circumstances of the case, meaning the circumstances 
iet forth in the said newspaper relative to the said Frances 
Mackay, expressed its high disapprobation of the pursuer's 
conduct,-^to the damage and injury of the said pursuer ? 

. Whether the 26th Number of the said newspaper was 
printed and published on or about the <30th day of June 
1821, and contained the following words, or words of the 
following tenor and effect, viz. < We beg leave to assure our 
^ friend in Forth Street, that we should not have inserted 
^ X's letter, had we not previously ascertained all his state« 

* ments (meaning the statements aforesaid relative to th^ 
^ pursuer's conduct as agent for the Bank of England, in 
^ conducting trials for forgery, and the trial of Frances 

* Mackay aforesaid) to be correct, especially that respecting 

* Mr James Gibson (meaning die pursuer), which indeed 
^ could otherwise never have remained unnoticed by a per« 
^ son whose character is so deeply involved in it ?' 

Whether the said words are of and concerning the pur- 
suer, and are false and injurious, and to the damage ana in- 
jury of the pursuer ? 

Whether the S7th Number of the said newspaper was 
printed and published on or about the 7th day of July 1821, 
and contains the following words, or words of the following 
tenor and effect, viz. < In a late Number, and as one of a 
series of discussions concerning the law respecting forgery^ 
we inserted, not without inquiry as to its accuracy, a com- 
munication, in which the name of Mr James Gibson (mean- 
ing the pursuer) was introduced; and the following words, 
viz. Sir, I am favoured with your (meaning the pursuer's) 
letter of this date, and in consequence of its unsatisfactory 
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termd, beg; liiave to dectihe your (meaning the pursuer^s) 
proposal of naming the author of any article in the Beacon. 
I have as yet no reason to think that any passage in the 
Beacon concerning you (meaning the pursuer) is falser 
calumnious and malicious. I am not aware of having as* 
serted any right to * dictate' to you (meaning the pur- 
suer) against whom you (again meaning the pursuer) should 
proceed. I am, &c. (Signed) John Nimmo. — To James 
Gibson, Esq. W. S.?' 

Whether, the said words are of and concerning the pur->. 
suer, and are false and injurious, and to the damage and 
injury of the pursuer ? 

OR, 

Whether the pursuer did induce the said Frances Mac-^ 
kay, by a promise that she would be admitted as a witness 
against others, to make a declaration or declarations admit* 
ting her guilt, and did afterwards, notwithstanding said pro-< , 
mise, and by concealing the same, and the way in whicb 
her confession had been obtained, induce or prevail uppn 
the Lord Advocate to give his instance against her, and did 
afterwards bring her to trial, upon the 1st day of February 
1819? 

WILLIAM ADAM, 

Lord Chief-Commissioner. 

Damages laid at L.5000. 

Jury Court, 1 
July 10. 1822. J 



Mr Henry Cockburn. 

My Lord Chief Commissioner — Gentlemen of the Jury,— ^ 
This is an action which is instituted by Mr James Gibson, 
the pursuer, in order to obtain reparation for certain injuri- 
ous and scandalous attacks upon his personal and profes« 
sional character and conduct. 

These attacks were made in a Newspaper called the Beacon, 
of which there is a^istinct admission, in the Issues before you, 
that Mr Stevenson, the defender, was not only the Printer 
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6 MR cockburn's speech. 

and Publisher, but also a Proprietor, You have heard the 
Issues which engross the libel, read ; but it is impossible for 
you to understand their full scope and meaning, without an 
^explanation of the circumstances and allusions to which they 
refer. 

The main facts, as detailed in the libel, just come to this* 
It is stated, that Mr Gibson, when acting as the agent in 
Scotland of the Bank of England, in conducting a prose- 
cution against a woman of the name of Frances Mackay, 
for uttering forged notes, induced that person, — on a positive 
promise^ that she should not be brought to trial, but would 
be taken as a witness, to confess her guilt ; that by conceal- 
ing that promise from the Lord Advocate, he afterwards 
most cruelly and basely got that unhappy woman tried and 
convicted ; and that the Officers of the Crown were so 
shocked oil discovering this, that they interfered, and im- 
mediately procured a free pardon. I mention these state* 
ments generally at present, in order to enable you to un«- 
derstand the facts of the case which I now proceed to 
detail. 

Gentlemen, Mr Gibson has been the agent in this conn<« 
try, for many years, of the Bank of England ; and it is a 
part of his official duty as suph, to take charge of the trial 
of persons accused of frauds upon the Bank by forgery, or 
the uttering, or having in their possession, forged notes of 
that Bank. In this situation, he has all along given, and 
still gives, entire satisfaction to his employers, An injuri*- 
ous charge is contained in this libel, of his having rendered 
to his employers most octravagant accounts for the busi« 
ness done by him. I shall show you that this is not true; 
and that of all the business in which he has ever been en- 
gagedi the agency of the Bank of England has been the 
least lucrative ; and that his accounts for important business 
done for that great and wealthy Corporation, arc cheaper 
than the accounts which other respectable professional men 
might justlv have claimed payment of in the same situation. 
All this is mdeed implied by the fact, that he still holds the 
office of agent for the Bank. 

In autumn 1818, suspicions fell on a man of the name of 
Cook, and this woman Mackay, as being guilty of forging, 
or of uttering forged notes of the Bank of England. They 
were apprehended and proceeded against in course of law. 
I shall state to you, in a few words, what is the course of 
law, in Scotch criminal prosecutions, in. regard to the tak- 
ing of what is called the precognition^ a^d particularly the 
declarations of the parties accused. 
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The precognition is taken by a Magistrate. In this coun- 
ty it is generally done by the Sheriff. The nature of the 
examination, — ^namely, whether it be that of a witness or of 
8 party, is generally apparent, on the face of the proceed- 
ing. Where a person under examination stands as the 
party accused, he is placed in a very solemn and criminal 
situation, and if the Sheriff does his duty, he is warned be- 
fore he speaks, that }ic is accused ; — that he is therefore not 
bound to make any declaration unless he pleases ; and that, 
if he should begin to make a statement, he is not bound to 
continue it. 

Now, gentlemen, observe, that in all such examinations, 
particularly of the accused party, the proceeding is not law- 
ful, unless the Magistrate be present all the while that they 
are taken. Were it not for this, the grossest oppression 
might be committed. The constant presence of the Magis- 
trate is necessary, for the protection of the accused against 
unfair practices on the part of the accuser, and to guard a- 
gainst the tendency which guilt has, to induce the criminal 
to hope that a confession will secure his forgiveness. The 
main duty of the Magistrate therefore, in such cases, is to 
tnam the person accused of the danger he incurs, by rashly 
revealing circumstances that may operate against him. 

Proceedings such as I have now described took place a- 
gainst Cook and Mackay. The latter made in ail six decla- 
rations, in the very first of which she fully acknowledged her 
guilt, and revealed circumstances quite sufficient, indepen- 
dent of this, to convict her. Before she began, the Sheriff 
(Sir William Rae) was present, and warned her not to 
speak unless she chose. Mr Gibson was present on that 
occasion, as was his ^uty, though he was not the Crown 
agent. It was his duty to attend on behalf of the Bank, by 
which the expenses of such proceedings were paid. Now, 
I call your attention to the fact, that Mr Gibson, from the 
first moment to the close of the proceedings against her, 
never exchanged words with Frances Mackay. No men- 
tion was made to her of a promise ; not a word was said 
by Mr Gibson to induce her to confess her guilt. He sat 
by, a mere spectator of what was going on ; in so much so, 
that when it appeared to him to be proper, for the ends of 
justice, that any point should be inquired into, instead of 
putting questions directly to herself, he wrote them down, and 
handed them to the sheriff, who put them, or not, as he 
chose. 
In these circumstances, there could not possibly be a pro- 
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mise made to this woman ; and consequently there could be 
no breach of promise on the part of Mr Gibson ; all idea of 
direct promise, indeed, is out of the question. Tlie de- 
fender has now undertaken to justify his libel by taking an 
issue to prove a direct promise, but he has never hitherto 
stated judicially that such a thing took place* What he 
may state to you to-day under that issue, I do not know ; 
but I am absolutely certain that he nf ver can make out a 
defence by proof of such a promise. 

But I think I can tell you what he means by a ^ promise. ' 
He will say, that, though no direct promise was given, there 
was an implied one. And how was it implied ? He says in 
this way. — There were a number of declarations taken from 
this girl — ^no less than five or six. This, according to him, 
was more than was usual, or proper to be taken from a per- 
son that was to be tried ; and, on this very slender founda^- 
tion, he will maintain that a promise must be held to have 
been given by implication. 

You will hear a great deal about this implied promise ; 
yet I really do not know in whose mind it is that the de- 
fender means to say it existed. If he shall say it was in the 
mind of Frances Mackay, that theory will soon be demo- 
lished ; for Frances Mackay herself will tell you that she 
never entertained such a thought. If it shall be said to 
have existed in the mind of Mr Gibson, it is the defender's 
bu^ness to prove this assertion. We deny it. But he may 
say that it existed in the minds of every one else ; th^ the 
Sheriff was impressed with it ; and that, after a communi- 
cation of his feeling was made by him to the Lord Advo* 
cate, the idea was sincerely adopted by this public o£Scer. 

Gentlemen, Let us see how the matter stands — I mean at 
the date of these examinations of Mackay; for as to bow it 
stands now, after the defender's defamation has had time Ui 
operate, I know not, and care not. This case has been 
much discussed; and men are very apt to confound their 
present with their past impressions. But, in answer to the 
statement that either Frances Mackay, or the Sheriff Sir 
William Rae, or the Lord Advocate Maconochie, or any 
x>ther person, ever entertained the idea of such an implied 
promise at the date of the occurrence^ I pray you to observe 
the facts; — which are quite conclusive. 

The trial of Frances Mackay took place on the 1st of 
February 1819. All the declarations of Mackay are those 
of a pannel, and not of a witness. Now, if the Sheriff had 
been of opinion that it was improper to take declarations 
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from her so often if she was not to be received as a witness, 
he would to a certainty have interfered, and not have allow- 
ed her to be tried, without at least stating his objection, 
ais in duty bound, to the Court. But the trial went on, and 
he never stated a doubt as to the propriety of that proceed- 
ing. Yet it cannot be pretended that he was ignorant of 
what was going on. The thing was notorious, especially to 
those connected with his office. But, besides, he was cited 
us a witness on the trial himself. It was not only his right, 
but his absolute duty, to interfere before trial, if he consi- 
dered that there had been a virtual engagement not to try* 
It is certain, however, that he never attempted to impede 
the proceeding. So much for Sir William Rae. 

Next, as to the Lord Advocate and the other Counsel, 
there was a regular consultation of Counsel previous to the 
trial, not of the Bank's Counsel merelv, but of those for the 
Crown also. Mr Charles Ross attended for the Bank, a!^ 
the Lord Advocate and Mr Home Drummond, as Coun- 
sel for the Crown. At this consultation, it never occurred 
to these learned gentlemen that there had been such an un- 
usual number of declarations taken from Frances Miackay, 
^s implied an understanding that she should merely be 
made a witness. Mr Ross will say so distinctly. But I 
rely more on the evidence of Mr Home Drummond, be- 
cause it was more strongly evinced by his conduct at the 
time, and because he is well known to have been long offi- 
cially habituated to all the mystery and usages of oiir Cri- 
minal Courts. Now, the draft of the indictment will be 
laid before you, and you will find it covered with correc- 
tions in the handwriting of this gentleman ; and instead of 
there being any note marking that the declarations were so 
numerous as to have virtually entitled the prisoner to be 
made a witness, he makes corrections upon the descriptions 
given of these declarations, for the very purpose of making^ 
them be founded on with more effect against her as a pri- 
soner ! He then returned the revised draft; and the in- 
dictment having been executed with his confections, he a& 
terwards attended the trial, took a share of ttfe iKttV against 
the woman, and got her convicted on aa indio^ent of 
which these declarations formed the promin^it and fatal 
part. In all this he acted perfectly right, because he knew 
that there was no virtual engagement to use her merely as a 
witness. 

We have thus got the opinion of two of the Counsel; but 
there is another, who completely closes the chequer against 
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the defender. This is the Lord Advocate, Mr Mslconc^ 
chie, now Lord Meadowbank, whose opinion, as disclosed 
at the time, is utterly incapable of being explained away. 

The precognition, whioi included the cases both of Mac- 
kay and of Cook, was sent to his Lordship ; and it is ma- 
terial to observe, that it contained no accowU of 'xhat MaC" 
lay had saidj except *mhat was given in her own declarations* 
If the general mass of the papers had merely been sent to 
him, it might have happenea that his Lordship might have 
ovel'looked these declarations. But there was a deliberate 
consultation, in order to ascertain whether Cook or Mackay 
should be tried, and the declarations of the latter formed the 
basis of the resolution that was then adopted. Mr Gibscm 
was all aiong clearly of opinion that it should be Cook, and 
not Mackay. Now, after this consultation, did the Lord 
Advocate say that be would not try her, because she bad 
emitted five or six declarations? Did he say that ? It was 
his duty to say so, if he thought it, — but did he even hint 
such a thing? I will tell you what he said, in his own 
words. He gave and signed a written opinion in these 
terms: — 

* I am very clearly of opinion that the evidmce against 
^ William Johnston Cook is not of the description that 

* gives a probability of conviction, were he indicted far the 
^ oflfence of uttering or having in his possession, knowing 

* diem to be forged, the forged Bank of England notes re- 

* ferred to in Uie precognition taken against him, whick I 

* iaxfe comsidertd xestk wmck deiiberatiom. Were he brought 

* to trial, the case would eminendy depend om the evidemet 

* of Framces Maeka^y being confirmed by that of Hoostoo. 

* Bat Houston is himsdf a v«ry excepcionabie witness^ and 
'^ his testimony b at variance^ in an important particular, 

^ with that of Mackay. I am therefore of opuwm, that as 
^ die trial of W. J. Cook would probably terminate in an 

* acquittal of the prisooer, which, under any cifcumstanccs^ 

* woobl be alteiiaed with injury to the public, and, in die 

* pcurticnlar cwcxunstances of this case, would be highly in- 

* ex p i idi — 1» ie oi^t not to be indicted for the cffences 

* hete cftargcd against him. BiU I am of' optnzony that 

* Frames Mackay amg/U to be indicted hoik Jor mtierimg and 

* kaamg tke mates » ker possessiuM ; wkite it ma^ 6e proper 
< tikai ske siamld be alkxaed to pUad gtalty to the mmar ^- 

* fence.' 

Torn fasve kecc the opinifln of die Lord Advocate^ grven 
at the Uantg and to wUck^ cnntfaiy to tie caqpeoadGB cf 
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the defender, I have no doubt that his Lordship, if exa- 
mined, will adhere to-day. You have his positive and offi- 
cial advice to try Mackay, founded on her declarations 
alone. This opinion was transmitted to the Bank ; and cm 
it the woman was ordered to be tried for both offences ; bat 
with permission to plead guilty to the minor offence, and 
thus to escape the higher charge. 

Now, Gentlemen, it must seem very strange to you, if 
there really was a tacit engagement not to try, that it never 
once occurred to Mr Gibson the agent for the prosecutioa; 
to the Counsel whom he consulted ; to the Sheriff*; to the 
Depute Advocate; nor even to. the Lord Advocate himself* 
Trace the affair from the humblest door- keeper of the Sheriff's 
office up to the Secretary of State, such a thing never seems 
to have entered into the mind of any mortaL The Procu- 
rator-fiscal, whose experience in such matters cannot be 
questioned, was clear from the beginning that she should be 
tried; and there is a letter from him to Mr Gibson, stating 
the dreumstance of their being five declarations of Mac- 
kay's, as the very reason why she should be tried without 
delay. Immediately after that letter was received, she was 
brought to trial, and convicted on her own confession. 
Even she never imagined that there was a pledge to use 
her as a witness. 

She was convicted, it is true, of a transportable offence; 
but, as she was afterwards pardoned, she is a competent 
witness, and will be placed before you this day ; and will 
«ay, that the idea of a promise not to try her never once en- 
tered her mind. The fact was, that she was aided in her 
unhappy situation by the humane jailor of the Canongate 
prison Mr Aitken, and by her own father. These persons 
will tell you that there was not, and could not be such a 
pledge. It was her apprehension all along that she was to 
be tried for her life ; and, instead of thinking that she was 
wronged in being tried at all, she was most grateful to Mr 
Gibson for the lenity with which she was treated. 

If, therefore, Mr Gibson erred in trying her, he erred in 
excellent company. The Procurator- fiscal, the Sheriff the 
Advocate-depute, Mr Charles Ross, the Lord Advocate, and 
Frances Mackay herself, were all of opinion that he was right* 
It b no doubt true, that she was afterwards pardoned. But 
I need not tell you, that the mere fact of a pardon implies 
no blame in the pursuer, or in any body. He had done his 
duty ; and he had nothing to say to the manner in which 
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the Crown dispensed its mercy. So that, after the oonyio- 
tion, his concern with this a£bir ended. 

Bat, Crentlemen, the defender will not let matters stand 
on this footing. The statement in his libel is, that the way 
in which the pardon was granted was this. When the 
Court (says he) was about to pronounce sentence, in walked 
the Sheriff of Edinburgh, who expressed his amazement at 
the trial to the Lord Advocate. The Lord Advocate is 
then amazed too, and communicates his amazement to the 
Court. The Judges first express their amazement to each 
other, and then testify their high disapprobation of the 
conduct of Mr Gibson. And, after all this sympathetic 
surprise^ away goes the Lord Advocate, and writes off in- 
stantly to the Secretary of State^ and a free pardon is sent 
down to the prisoner,-— <ni the ground that she had been 
tried in breach of a promise mwe to her by Mr Gibson. 

Gentlemen, every part of this statem«[it is incorrect, 
first. It is not true that the Court expressed any surprise 
or disapprobation of Mr Cribson's conduct. The Court, 
as a Court J expressed no opinicm upon the subject. It was 
never spoken to about the matter. It is true, however, 
(and must be taken to be true as it is not denied), that the 
Lord Advocate spoke to smne of the Judges ; and some of 
their Lordships, if they be examined by the defender (as 
they ought to be), will tell you, that, if diey expressed any 
opinion of Mr Gibson's conduct at all, it was not disappro- 
bation. Next, Is it true that this firee pardon was granted 
<m the ground stated in the libel ? Let the defender prove 
it to have been so if he can. I say it was not. It was 
granted in consequence of a misapprehension not at aU 
connected with this trial. 

It has since been said, that a correspondence took place 
between the Lord Advocate and the Secretary of State; 
and that, upon statem^its proceeding from Uie former, 
blame was attached by the latter to Mr Gibson. Admit- 
ting this to be tru^ the pursuer had at least two great con- 
sedations. 

Istj If blamed by the Lord Advocate, he was blamed 
unheard. If his Lcmlship wrote to the Secretary of State, 
he did so on the 1st February 1819, the very day of the 
trial. He went home frcmi the Court of Justiciary flushed 
with misconceptions, and without giving himself time to 
C00I9 but with a degree of rashness not to be conceived of 
any person of his well-known prudoice, wrote to the Secre- 
tary of State, censuring the conduct of the pursuer. It is 
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a necessary privilege of the high offices held by these per- 
sons, that they should be allowed to communicate their 
suspicions freely to each other ; and this very circumstance 
renders their confidential views harmless to the civil rights 
of third parties. So long as their opinions are not proclaim- 
ed to the world, any individual they may have an unfavour- 
able opinion of, has only to say that he has never been put 
upon his defence. The pursuer therefore, being unheard, 
had no occasion to disturb himself with these mysterious 
communications; but, for my part, I cannot understand 
how the Lord Advocate could first try this woman, and in 
an hour afterwards, sit down and condemn the conduct of 
his fellow-citizen for acting as his agent in that proceeding, 
without telling him any thmgof the matter. — The pursuer's 
second consolation was, that the Bank of England, to whom 
the whole of these official proceedings had been communi- 
cated, did not blame him ; notwithstanding his Lordship's 
alleged charges, he kept, and still keeps, their agency ; — 
and, in their most important business and deepest secrets, 
continues to be honoured with their confidence. 

Thus, he thought this matter at rest ; and he had reason 
to think so, for it remained buried in silence from February 
1819, when the pardon was granted, till the summer of the 
year 1821, during which not a whisper was heard to his 
prejudice. But at the distance of two years and a half, his 
employers all the while being perfectly satisfied with his 
conduct, it pleased the defender to revive and to misrepre- 
sent the affair. It was revived with every aggravation it was 
capable of receiving. 

Before explaining these aggravations, I pray you to look 
at the libel itself. You will find it at the top of the second 
page of the Issues, where the first paragraph of the article 
that appeared in the Beacon has these words: — * Sir, In 

* your last Number, I observed an article which, although 

* it discovered on the part of its author some disappoint- 

* meht and peevishness, yet contained some sensible re- 

* marks on the prevention of forgery. * — It is not necessary 
for me to tell you. Gentlemen, that this is not a genuine 
letter, though in the form of one. You know very well, 
that when a writer in a newspaper wants to abuse, he gets 
up an article in the style of a letter, in which he makes liis 
pretended correspondent calumniate the person he wishes 
to traduce. — * There is o«ie mistake, however, into which 

* the writer x)f it has fallen, which ought to be corrected, 

* because otherwise your widely circulated paper may be the 
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^ means of creating, in the minds of the ignorant and mis* 

< informed, erroneous ideas as to the state of our Criminal 

* Law (meaning the Criminal Law of Scotland), and of 
^ the mode in which it is administered. The author of 
^ that article says, ' — there is then a pretended quotation 
given in these words : — " It is well known, that, as the forms 
*^ of law stand at present, it is better for a Scotch Bank to 

pay a Thousand forged one pound notes, than' to prose- 
cute a forger, — at least it has been stated by the best an- 
^^ thority, that, before a forger was executed, it cost a 
** Scotch Bank 1200/." What this means, or what case 
it alludes to, I cannot tell. — * Now, every person who is at 
^ all informed on the subject, knows, that in order to obtain 

* the conviction or execution of a forger of its notes, no 

* Bank in this country ever necessarily expended twelve 
^ hundred pence. As soon as a forger (meaning forgery) 
^ is discovered to have been committed, a Bank has only 

* to give information to the Public Prosecutor, the Procu- 

* rator-fiscal, and the crime will then be investigated, and 

* the criminal brought to justice at the public expense, in 

* the same way that any other criminal would be disposed 

< of who had committed any other crime to the prejudice of 

* an individual. ' This is a mere pretence of a discission 
on the law of forgery, and contains a condemnation, on 
the part of a private informer, that the conviction of a 
forger cost 1200/. to the Bank. AH this is general talk, and 
no one caA observe the point of that, till we come a little 
farther down. ^ When, however, this course is not foUow- 

* ed, and Banks, or their legal advisers (meaning thereby 
^ to designate and point out the pursuer), from too keen an 

* attention to their axn interest, instead of leaving matters 
^ to be conducted in the ordinary way, by the official per- 
^ sons appointed for that purpose by the public (meaning 
^ the Lord Advocate), officiously volunteer to assist in the 
^ investigation, and where, imagining that their (meainng 

* the said BaiUc's) affairs are of too great importance to be 

< intrusted to the Counsel and agent whom Government 
^ has been so credulous as to intrust with the management 
^ of the criminal business of the country (meaning the 

* country of Scotland), they are not satisfied, unless they 

* have also the benefit of the eminent talents of the great 
^ Agent of Whiggism (meaning the pursuer) and half a 

* dozen Whig Counsel, I am not prepared to deny, that a 
' Bank may be forced to disburse even a greater sum than 
^ 1200/.' 
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"Now, Gentlemen, observe, that the first statement here is 
a distinct statement, that a Bank had been obliged to 
waste 1200/. in convicting one forger, merely because ita 
man of business would not employ the ordinary Crown 
Counsel and agents. The second is, That the person here 
alluded to as the great agent of Whiggism is Mr James 
Gibson ; and he is here charged, not merely with spending his 
constituents' money, but with having forced them to spend 
it unnecessarily y from too keen an attention to his own interest^ 
and with injuring the Bank, by creating business for him- 
self at their expense, and swindling his employers out of a 
sum of 1200/., of which it was not necessary for them to dis- 
burse one penny. This is the true meaning of the pretend- 
ed discussion on the prevention of forgery. 

Then the libel goes on : — * Before, however, I can speak 
decisively as to this, I must first know from Mr James 
Gibson, W. S. (meaning the pursuer, writer to the sig- 
net), how much the conviction of a forger here used to 
cost the Bank of England. Banks have lately been o- 
bliged, whether they or their agents liked it or not, to sub- 
mit to have forgers of their notes tried and convicted like 
other criminals, at the public expense ; for so much incon- 
venience, irregularity and injustice, was found to arise from 
the officious interference of persons who possessed none of 
the requisite qualifications of public prosecutors, in the 
administration of criminal justice, that since the case of 
Frances Mackay or Carrick, which occurred within the 
last two or three years, no Bank or Bank- agent has been 
permitted to interfere in the prosecution and conviction of 
forgers. ' 

Gentleihen, we don't admit that any such rule has been 
lately introduced. No evidence can be produced to show 
that it was introduced, in consequence of any impropriety 
by the pursuer in this prosecution. Yet Mr Gibson is sub- 
jected to the two cruel and injurious imputations, of first 
forcing his constituents to pay a large sum of money on ac- 
count of his officious interference with the Crown lawyers ; 
and then of having so conducted this prosecution, that 
neither he nor any other Bank agent was ever again allowed 
to interfere on similar occasions. 

But what follows is still more plain. They say, * In this 

* case, the agent of the Bank of England induced a young 

* woman, by a promise' — (there is no statement here of 
any implied promise) — * that she should be taken as a witness 

* against others, to make a declaration admitting her guilt. 
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and giving full information as to the way in which the 
crime was committed ; and he afterwards thought propel 
to have her tried, and, by concealing from the Lord Advo- 
cate the way in which her confession had been obtained, 
induced him to give his instance to an indictment againsi 
her. She was accordingly brought to trial ; and after the 
confi^ssion and information which had been elicited from 
her in her declaration, zhe had hut one course left, — tc 
plead guilty. She was found guilty in terms of her own 
confession. The Lord Advocate had moved for sentences 
which the Court were pronouncings when the Sheriff, in 
whose presence the declaration had been emitted, happen- 
ing to come into Court, expressed to his predecessor his 
surprise that he should have brought to trial any person 
whose confession was obtained in the way the pannel's had 
been. It was by this time too late to prevent sentence 
from being passed ; but the Court * — (you will observe 
not the individual Judges, but the Court) — * on being in- 
formed of the circumstances of the case, expressed theii 
high disapprobation of what had taken place, and the Lord 
Advocate immediately procured a free pardon for the pri- 
soner. After thisj I ask whether the Whig or Tory modi 
of administering justice deserves the preference ? ' This firs 
libel is signed X. 

Mr Gibson was out of town at the time that this scanda- 
lous attack appeared, yet in their next Number they repeat 
"t with more intolerable deliberation. They say, * We beg 
leave to assure our friend in Forth- Street, that we should 
not have inserted X's letter, had we not previously ascer' 
taijied all his statements to be correct , especially that respect^ 
ing Mr James Gibson, which indeed could othei-wise fievet 
have remained unnoticed, by a person whose character is sc 
deeply involved in it. * 
There are words for you. Gentlemen ! The defender will 
tell you that Mr Gibson has not suffered by them, that he 
has kept the agency of the Bank, and that he still enjoys 
die confidence of his friends. So he does. But no thanks 
to these libellers, who thus repeat their charges at the very 
moment they are proclaiming that their victim's charactei 
is involved in them, and are construing his silence into a 
proof of their truth. 

Before a third attack could be made, the pursuer return- 
ed home, and instantly wrote to the defender, demanding 
the name of the author. His name was not given up, and 
the author remains to this day concealed. A proposal, 
however^ was made to Mr Gibson, that if he would abstain 




I MR C0CKBUKN*8 SPESCtf. 1? 

irom seeking legal redress, the anthor would be revealed. 
You cannot suppose that any man who had not been cog^ 
nosced as an idiot, or any man having the feelings of a gen- 
tleman, would thus exclude himself by anticipation from the 
redress he now seeks, and would blindly engage to enter on 
a personal quarrel with any blackguard that might be given 
to him. Mr Gibson rejected that proposal, and insisted on 
having the name of the author unconditionally. Mr Steven- 
son then says, he was not the author himself, but referred 
the pursuer to a Mr Nimmo, as the Editor of the paper. 
That person was written to, and the falsehood of the pre- 
ceding statement was stated to him. • Yet, was there any 
recantation or apology in the next Number, which the de- 
fender continued to print ? Ko, it repeated the insult, and 
reasserted its truth. 

In the S27th Number of the paper, published on the 7th 
of July, where they say, ^ In a late Number, and as one of 

* a series of discussions concerning the prevention of for- 
^gery, ' — (very innocent discussions indeed, on the law of 
forgery !) — * we inserted, not without inquiry as to its accu* 

* raa/f a communication in which the name of Mr Jameft 

* Gibson was introduced, ' &c 

Gentlemen, these libels were marked by every aggrava- 
tion of which a libel admits, firsts these statements are 
injurious* I should think ill of you indeed, if I thought it 
were necessary to explain how they are so. If I were to 
tell you what I think of them, I would require a new Ian- 
age. They are not merely statements that Mr Gibson 
efrauded the Bank by extravagant accounts of business, 
and by selfish interference in criminal prosecutions; but 
that he, a person in the situation of a gentleman, induced a 
wretched woman to confess her guilt on a promise that she 
should not be tried ; then, that he *not onlv broke that pro- 
mise, but, by concealing it from the Lord Advocate, got her 
convicted and condemned. Suppose she had been convict- 
ed of the capital offence (for which she was also indicted), 
how would you translate that statement ? Only by saying, 
that the pursuer had committed murder by means of fraud. 
If any of you. Gentlemen, had your estates under the 
charge of Mr Gibson, or were connected with him in busi- 
ness, would you not loath his society, if you could suppose 
this to be true? I can have no conception of a libel more 
atrocious. If the statement had been credited for an in- 
stant, the pursuer was gone as a professional man, — gone as 
.gendeman,Hust as co»plgeI, « if he bad been con- 
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Ticted of 8iib<^niatio9 or of pmjnry* I dedare to Ood, that 
if I beli^ed these iipputations, 1 would no more awociate 
with him, than I woold if I had seen him stab Francea 
. Macka J to the heart ! 

Biitf in the next place, these statements Bie false. How 
conld it be true ? Men dp not commit such actions widiont 
A motive. Bat I hare racked my tancy withoat bein^ able 
to conjecture what possiUe motive Mr Cribson ooold have 
fi)r soch a proceeding. Men sometimes lose their reason 
in matters where party or self-interest are concerned. But 
what was it to Mr Gibson whether Frances Mackay were 
tried and convicted or not? Whatever he mighty in his 
hamani^, have done to save b^, it is inconceivable why he 
should have parted with one shilling to destroy li^. 

If these imputations be injurious and false^ the moral and 
legal guilt of malice attaches to them as a matter of course. 
Buty unfortun^Iy for the defender, it is not necessary to re- 
.aort to such general presumptions. We have direct malice 
fast^ed upon him beyond the possibility of his shaking It 
off. The matter bad been dormant for more than two. years 
and ^ half; and it wa9 revived withoat the apology of its 
being connected with any pabKc discussion. The presmnp* 
tipn of forgery was a mere pretence ; and, accordingly, every 
circumstance for which there is any apparent foundation, » 
disguised ^nd misrepresented, in a way which the suf^xisi- 
tion of a determination to defame can alone account fer. 
The individual Judge, out of Court, expressing no disappro- 
bation, is held out as the Court about to pronounce sentence^ 
but pausing to express its indignation. The implied pro- 
mise is maioe a direct one. The Lord Advocate's reading 
the declarations, is concealing them from him ; and the 
^rpose of all this scandalous misrepresentation is scarcdy 
disguised even by the libell^ himself. He speaks of < ike 
great Agent of tVhiggism f and by thb one slip, discloses the 
whole explanation of his object. 

Gentlemen, if you believe this libel to be injurious, falst^ 
and malicious, you can scarcely believe any thing worse of 
it. Yet diere are still some circumstances to be added, by 
which its depravity is greatly increased. Fira^ There is the 
defender withholding Uie name of the author ; a proceeding 
which always evinces the absence of contrition on the part 
of the publisher, — the probability of his being himsdf ac- 
cessory to the composition, — and an unwillingness to let the 
injured party obtain his full and natural satimction. Tlien, 
recoUcQithe pertinacity with which the calumiiies were 



ant eocKBvnv'B speeoii. 

peiited* They were published most obstinately oh three 
successive weeks; and remonstrance and admonition had no 
effect, but to make them assert more positively that every 
<lbar^ was true. Gentlemen, in these circumstances, I de^ 
mand reparation, by your verdict, for the injury my client 
has sustained ; and I have only to conclude, by a word or 
twO^ as to the nature of the damages you ought to award ift 
fluch a case. 

You will observe, Gentlemen, that the Defender ha» 
taken an Issue in justification ; and neither you, nor the 
Ocrart, can too seriously observe and weigh the terms of 
that Issue. It is in these terms, < Whether the Pursuer 

* did -induce the said Frances Mackay, by a promise that 

* she would be admitted as a witness against others, to make 
^ a declaration admitting her guilt, and did afterwards, 

* notwithetanding said promise, and by concealing the same^ 

* and the way in. which her confession had been obtained^ 
' induce or preirail upon the Jx>rd Advocate to give his in- 
*. stance against faer, and did afterwards bring her to trial 
^ upon the 1st day of February iSld?' So ^u see that 
the only foundation on which he grounds his defence is, 
that the statement in the libel is true. Gentlemen, I would 
remark to you, and to the Court, that you are to shut your 
ears to everjr thing but what he says under that issue; because 
I have heard that he means to assail Mr Gibson, not on that 
ground, but on something else, on which he has taken no 
issue, and cannot relevantly speak one word in this action. 
Now, as he certainly will fail in his attempt to prove his 
own Issue, this repetition of the truth of his imputation can 
only be viewed as an additional aggravation of his miscon- 
duct. 

Now, what is the amount of damages befitting such a 
case ? In so far as the defender is concerned, he will find 
none that you may award too heavy. Me was warned to 
beware at the time of the publication of these libels. He 
was told it was impossible for human nature to submit to 
them. He was warned by a friend of his own to beware, 
for that no Jury could fail to punish him, and he was time- 
ously admonished to think of his family and of his fortune. 
Hife answer to all this was, — that he was regardless about 
damages, because he had employers who wmdd stand good 
fsr a million / / / That this, to a certain extent, was a mere 
idle boast, there can be no doubt; but it shows that he set 
Juries and their verdicts at defiance ; — that he considered he 
was protected against all hazards ; and his friend will tell you 
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that this statement was made by the defender, not in a joke^ 
but in answer to a solemn admonition to him to beware. 

Then, as to the pursuer^ I may avow to you, that he has 
not brought this action for pecuniary gain. But you will 
not, on that account, do as other Juries have sometimes 
incautiously, done, by allowing this consideration to inr 
duce you to give damages that are nominal. No, Gentle- 
men, you will do no such thing. When a pursuer seeks 
repiaration in monei/f it is because this is the only way in 
which you can vindicate his character, and attest your dis- 
approbation of the proceedings of the defamer. But neither 
of these ends can be attained where a verdict is given for so 
trifling a sum, that the world is entitled to treat it as a vic- 
tory gained by the libeller. For example, when a Mem- 
ber of Parliament i% falsely and maliciously accused of being 
the instigator of the lower orders, — and the patron of sus- 
pected and convicted traitors,— ^or, in other words, of offen- 
ces little inferior to treason itself, and a Jury only awards one 
shilling of damages ; — what is this but telling the injured 
party that his character is not to be protected, and the 
guilty one that his offence is not to be punished ? It is just 
encouraging the calumniator to persevere in the course which 
die Jury really means to condemn. 

^ Although this action therefore be, no doubt, brought for 
the vindication of character merely, remember that charac- 
ter cannot be vindicated by nominal damages. And with- 
Qut venturing to specify any particular sum^ I submit to you 
that substantial damages are due in the present case* 
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Mr Moncrieff. — My Lords, We now put in our dor 
cumentary evidence. 

1. Nos. 25, 2Q, 37$ of the !Qeacon newspaper* These arq 
admitted, on thp part of the Defender, as being Num- 
bers of the Beacon newspaper; of which his being 
printer and publisher, as well as a proprietor^ is also 
admitted in the Issues. 

% Six declarations of Frances Mackay, emitted before Sir* 
William Rae, which fire also admitted. 
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0. *Nine forged notes, purporting to be notes of the Bank 
of England, on two of which Frances Mackay was in^ 
dieted. 

4. The opinion of the Lord Advocate, M'Conochie, which 

must be read to the Court by one of our witnesses. It 
is admitted on the part of the defender. 

5. Two letters of Mr Scott, the Procurator- fiscal, of the 

dates 4th December 1818, and 4th January 1819. 
IS. Proof copy of Indictment against Frances Mackay, with 
certain remarks upon it. I do not know if the Counsri 
for the defender will admit that these remarks are in 
the handwriting of Mr ^ome Drummond, then Ad-^ 
vocaterdepute. 

Mr Robertson.— My Lord, We admit that these notes 
or remarks are of Mr Home Drummond's handwriting. 

7. Certain aecounts rendered by Mr Gibson to the Bank of 
England. 

Mr MoNCRiEFF. — Call Frances Mackay. 

Mr Robertson. — My Lords, We certainly do not mean 
to object to the admissibility of this witness ; but we beg 
leave to state to the Court, that this woman Frances Mac- 
kay was convicted by the High Court of Justiciary, on her 
own confession, of the crime of having forged notes in her 
possession, knowing them to be so — which is a transport 
able offence — and that this is undeniable. And although it 
is true that she afterwards obtained a free pardon, which, 
by the law of Scotland, takes off the legal infamy of the 
act, yet it does not wipe away the moral infamy attaching 
to the party. 

Mr MoNCRi£FF.-<-My Lord, We are quite satisfied of 
diat. 

Frances Mackat sworn by Lord Gillies. 

Mr MoNCRiEFF. — Frances, Were you accused of hav-. 
log uttered forged notes ? 
A. Yes, Sir. 
Q. Was that in 1818? 
A. I think it was. 

Q. Was any other person accused at the same time ? 
A- No. 
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Q. Do you recollect of a person of the naine of C!ook? 

JV.« x es* 

Q. Was he also accused of uttering forged notes ? 

A. I believe he was suspected, 

Q. Were you examined about these forged notes ? 

A. Yes. 

Q. By whom ? 

A. First by Captain Brown, (Superintendant 6f Police.) 

Q. Were you afterwards examined by the Sheriff? 

A. Yes. 

Q. Were you examined by him more than once? 

A. Yes. 

Q. Were your declarations taken down in writing ? 

A. Yes. 

Q. And did you sign them ? 

A. Yes. 

Q. Now recollect yourself, — when you were first examin- 
ed before the Sheriff, did he say any thing to you before hd 
allowed you to answer the questions he put to you. — Did he 
give you any warning as to the danger you would run by 
making a confession before you were examined ? 

A. He did not 

Q. Recollect yourself, end dcm't be fluttered. Did the 
Sheriff, before he began to examine you, say any thing to 
yon ; — did he not tell you that you were not called upon to 
criminate yourself, unless you chose to do so ? 

A. When I was first examined by Captain Brown, I told 
him I was determined to tell the truth, because I could do 
no otherwise, a^ I was taken with the notes in my posses-^ 
ision; and therefore I thought I should tell the truths to 
avoid being indicted on the capital charge. 

Q. I do not ask you about Captain Brown. When you 
were examined before the Sherifi^ did he tell you to beware 
of the danger of criminating yourself by a confession you 
were not bound to make ? 

A. I do not recollect. I told Sir William Rae the same 
that I told to Captain Brown, 

Q. That was thejlrst time you were examined before Sir 
William ? 

A. Yes. 

Q. Not perhaps in the same words, but to the same ef- 
fect? 

A. Yes» 

Q. Did you confess to Sir William that you were guilty 
of die ctitae charged against you ? 
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A. I confessed that I had passed forged notes of the 
Bank of England, and had some in my possession, without 
lawful excuse. 

Q. Bo you know Mr James Gibscm ? 

A. Yes. 

Q. That is, you know him by sight ? 

A. Yes. 

Q. Was he {Resent at your first examination before the 
Sheriff? 

A. I could not positively say ; but I saw him repeatedly* 

Q. Did he speak to you on that occasion ? 
. A. I never spoke to him in my life, till last week, in his 
own office, before two witnesses. 

Q. Did he ever make any promise to you, that you would 
not be tried if you made a confession ? 

A. He did not. He spoke to Sir William Rae; he 
never spoke or made any promise to me. 

Q, Were you examineo before the Sheriff repeatedly ? 

A. I do not know how often. 

Q. Were you examined many times ? 

A. Yes, I was. 

Q. Did you expect to be tried ? 

A. I never looked for any thing else. . 

Q. You expected to be tried ? 

A. I always expected to be tried; but I hoped the capi- 
tal charge would be laid aside ; I expected transportation. . 

Q. How many forged notes had you uttered, or had in 
your possession ? 

A* I cannot exactlv say. There were a good many. 

Q. I ask yoUf Did you, on the whole, consider yourself 
aa leniently dealt with, or as hardly treated, on that occar. 
sion? 

A» I certainly thought myself well treated indeed. 

Cross-examined by Mr Robertson. 

Q. You have said you were examined by the Sheriff se» 
veral times ? 

Q. Were these cfxaminations about Cook, or about 
Houston ? 

A. I think the names were seldom mentioned. Questions 
regarding them were not much put to me by Sir William 
Hae. Houston told about himself. 

Q. You were examined several times you say before the 
Sheriff. What did you teU the Sheriff about Cook ? 

A. Cook told— 



Q. I da tiot ask yoa what he told. Did yoa mentioo 
any thing i^ut him to the Sheriff 7 

A. Not at first. When I was teased by Captain Browi% 
I told him. He teased me more than the Sheriff did. 

Q. Were yoa teased by the Sheriff? 

A. Captain Brown did not ttiase me after I was examined 
by the Sheriff. 

Q. Had you any Counsel to advise yon 7 

A. None. My relations wished me to take advice cf 
Counsel ; but my father said I should employ none, as it 
could be of no use. My father and Captain Aitken advised 
me to throw myself on the mercy of the Court; and I 
did so. 

Q. And you pleaded guilty. 

A. Yes, Sir- 

Q. Did yovL pre any writtoi proitiise to plead gu3ty ? 

Mr Jeffrey. — My Lord, I otject to that question bein^ 
put. I should hardly have thought it proper to interfere 
so soon, and would not have done so, had I net expected 
that the defender would adopt this line of defence ; and, 
therefore, I wish to dispdse as speedily as possible of this 
branch of the case. 

LoRsi Gillies. — What is the cjuestion that is wkhed ta 
be put to the witness ? 

Mr Jeffrey. — My Lord, the question proposed to b^ 
put to the witness is. Did you give any written promise that 
you would plead guilty ? Thb all^^ea written promise to 
plead gailty^ it is said, was given after the indictment was 
served upon the party. 

Now, I apprehend, on two grounds, that it is incompe* 
tent for the defender to establish any such written promise 
as evidence here. And, I si. He has taken no Issue in jus- 
tification on that point. 2^, It was impossible for him to 
obtain an Issue on it. The first view of the sutgect will dis- 
pose of this question, which is founded on the nature of the 
charge. 

On reading and comparing the Issue taken in justification, 
with the terms of the summons, you will be aware that the 
only matter about which the charge, in the libel published 
by the defender, accused the pursuer, Mr Gibson, was, that 
before the trial of Frances Mackay took place, and while 
she was under examination before the Sheri£^ the pursuer 
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conducted her examination as a witness, and not as a party 
whom it was intended to bring to trial ; and that he had ex- 
torted from her a full confession of her guilt, by a promise 
made to her, that she would not be tried, but would be 
used as a witness, to procure the conviction of others, — that 
he concealed the promise so given from the Lord Advo- 
cate, — and thereby induced his Lordship to bring this young 
woman to trial. On referring to the third page of the print- 
ed Issues, you find it stated in the libel, that the pursuer 

< induced a young woman, by a promise that she would be 

< taken as a witness against others, to make a declaration 
^ admitting her guilt, and giving full information as to the 

< way in which the crime was committed ; he afterwards 

* thought proper to have her tried, and, by concealing from 

* the Lord Advocate the way in which her confession had 

* been obtained, induced him to give his instance to an in- 
^ dictment against her. She was accordingly brought to 

< trial ; and, after the confession and information which had 

* been elicited from her in her declaration^ she had but one 

* course left — to plead guilty. She was found guilty in 

* terms of her own confession. * 

This promise (and the Issue in justification is nearly in 
the same terms) is here stated to have been given to Mac- 
kay anterior to the indictment being served upon her. It is 
said, that it was the concealment of that promise which in« 
duced the Lord Advocate to give his instance to the in- 
dictment; and that, in consequence of the confessions of 
guilt elicited from her in reliance on that promise, this wo- 
man was under the necessity to plead guilty, the evidence 
of her guilt being complete by her own confession. That is 
the only material and important fact to be tried, and the 
only point on which the defender can be permitted to ad- 
duce evidence on the Issue taken in justification of the libel^ 
namely, ^Whether the pursuer did induce the said Frances 

< Mackay, by a promise that she would be admitted as a 

< witness against others, to make a declaration or declara- 

* tions admitting her guilt; and did afterwards, notwith- 

* standing said promise, and by concealing the same, and 

< the way in which her confession had been obtained, induce 
^ or prevail upon the Lord Advocate to give his instance 

* against her, and did afterwards bring her to trial, upon the 

* 1st day of February 1819?* Which is just an affirmance 
of the proposition, that this is not a false libel. Is it re- 
levant, in support of this statement, to bring in this mat- 
ter of a promise by Mackay to plead guilty to the charge 
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against her,<^a promise said to have been made after 
£e was indicted to stand trial, on which there is no Issue, 
•^and on which there could be no issue allowed to be taken 
in justification of the libel ? — in other words, that the pur- 
suer Mr Gibson was guilty of some other impropriety in 
these proceedings, not even hinted at in the libel ? Would 
it be relevant to state, that, in the course of these proceed- 
ings (and to justify such a statement), Mr Gibson had sub- 
orned witnesses to give evidence agidnst the prisoner ; or 
that, by means of personal torture or acts of violaice, while 
she remained in prison, he had forced her to emit the de* 
clarations on which she was afterwards tried and convicted ? 
Is it not an answer sufficient to such a statement, that it is 
a separate calumny altogether, not stated in this libel, and 
which, if proved, would be no justification whatever of the 
other statement in the libel and in the Issues? It was 
expressly to exclude such testimony as is now ofiered, that 
)io Issue was granted to the defenaer on that point. And 
it is also plain that it is not a relevant allegation, or can be 
of the least weight here. The defender must be limited to 
the allegations m his defences, beyond which your Lord- 
abipiB cannot allow any evidence to be received. 

Mr RoB£RTSON.— The object of the question proposed 
to be put to the witness, was certainly to settle this point as 
soon as possible; and I pray the Court to attend to the 
grounds on which it stands. The other party put the ques- 
tion to Frances Mackay, if she had pleaded guilty to the 
indictment against her, which she answered in the afiirma- 
tlve. I then proceed to ask her, Did you give any written 
promise that you would plead guilty ? — to which my learned 
mend objects, saying, ^ You have taken no Issue on that 
point, and therefore you cannot pat that question. ' Ist, I 
imswer, that every thing stated in the Issues of the pursuer, 
is matter on which I am entitled to bring forward evidence 
in mitigation or extenuation of damages, as well as on the 
other Issue of my own, in justification of the libel. If 
the pursuer's Counsel was allowed to put the Question, whe- 
ther the witness did not confess her guilt, — I am certainly 
entitled to ask her, in like manner, questions as to all the 
circumstances in which that confession was made. They 
have proceeded to examine the witness as to the manner in 
which her declarations were given before the Sheriff, and 
her conviction at the trial, upon her own confession ; and 
yet they say^ < You shall not enter into any examination of 



the res gestd on which the charge in the libel is founded ; * 
and that we are not entitled to prove, by the examination 
of Mackay, that she ever gave a written promise to plead 
guiity ; — but which I say we are, — and to prove every thins 
in relation to that trial. But, ^dly^ If we are to be tied 
down to the precise words of the Issue in justification, th^i 
I say that the question goes to the very essence of the mat- 
ter. We are not, certainly, entitled to prove, by the oral 
testimony of this witness, what were the contents of that 
written promise; but we will hand it to her; and then leave 
the inference from it to be drawn by the Jury, whether or 
not it was a most unprecedented step on the part of the 
pursuer, the taking of a written promise from a person in 
the situation of this witness at the time ; and whether or 
not means were sued on the part of Mr Gibson to induce 
this woman to admit her guilt I am certainly entitled to ar- 
gue why this promise was taken from Mackay. Is that most 
important step taken by the pursuer to be shut out from the 
knowledge of the Jury ; and are they to be called upon to 
form their opinions on the facts on which the libel rests, 
without this, when it is plain that it goes to an explanation 
of the real facts of the case, as they occurred at the time ? 

Mr Jeffrey. — My Liord Chief Commissioner, as to the 
£rst point, I shall not detain you with any observations what- 
ever. That the defender in this case is entitled, in justifi- 
cation of the libel, to let in the light on all the circumstan- 
ces in any 'xay connected with this trial, — is a proposition 
which goes to show, and to illustrate, the necessity and pro- 
})riety of all such absurdities having been expressly exclud- 
tA from the Issues. The def<^der cannot be permitted How 
to discover, and bring forward, and fasten upon the pursuer, 
a proceeding wholly unconnected with the libel and Issues. 
Your Lordship will not allow the defender to do this. The 
Bble point of the question is. Is it pertinent to this Issue in 
[justification ? The matter for the consideration of the Jury 
Is, Did Mr Gibson induce this woman, before her indict- 
ment, to confess her guilt, on a promise made to her, that 
she should not be tried, but would be used as a witness a- 

fainst others ; and whether he also prevailed on the Lord 
idvocate, by concealing the promise so made, to give his 
instance to the indictment against her ? 

I admit that the defender has here the benefit of a con*- 
junct probation, and as to the truth or falsehood of that al- 
legation, evidence is certainly admissible; but by what in- 
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ference can be prove, or pretend to prove, by tbe evidence 
of a fact, that Mr Gibson did or did not do something pos^ 
terior to the proceeding noticed in the Issue, — and not hav- 
ing tbe least tendency to elucidate the fact stated in the 
Issue — ^by which she engaged to plead guilty to the charge 
brought against her, — this transaction, so far from taking 
place before she made the declaration of her guilt, having. 
It is admitted, happened subsequetU to her confessions before 
the Sherifi^ and even the serving of the indictment against 
her to stand her trial ? 

They say, that, though this woman has sworn that there 
was no promise made to her by Mr Gibson, and that she 
entertained no expectation that she was not to be tried, — 
if they can prove, that after the indictment was served upon 
her, she granted some obligation in writing, — (not to make 
a confession of guilt upon a promise made to her by the 
pursuer, that she was not to be tried, but would be taken as 
a witness) — but to plead guilty, upon a promise that she 
should be tried both on a capital and a transportable 
charge, and be allowed to plead guilty to the minor offence, 
— ^then this would be analogous to the case before the 
Court, and they might then plead, that it was highly pro- 
bable the pursuer must have held out such an inducement 
to this witness to make a confession at the first, as that 
which is stated in the libel. But so far from the cases be- 
ing analogous, they are directly opposed to each other, and, 
though the fact alleged were proved, it would not meet the 
Issue in defence ; because the alleged promise and engage- 
ment in the libel and Issue was, not that Mackay should 
be brought to trial, but that she should be taken as a 
witness; but what is now allied is, that she persisted 
upon being brought to trial, to plead guilty ; and yet they 
say the thing here alleged to have been done is analo- 
gous to the other. I say the fact they wish to establish 
is inconsistent, and at variance with the former transac* 
tion; and the defender must wave all pretensions to con« 
sistency if he should attempt to prove it, though your Lord- 
ships were to allow him to do so. It is not stated to have 
been a promise to confess her guilt, if she should not be 
brought to trial, but it is said to have been a promise, that 
if she were brought to trial, she would then plead guilty. 
And can an obligation to plead guilty upon her trial be ta- 
ken as evidence to prove an engagement on the part of the 
pursuer that she was not to be brought to trial at all? If 
80^ the defender's Counsel may say any thing they please, 
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and may found the most unintelligible arguments upon 
it. 

The only thing to be considered here is, Can the Jury 
say that these declarations were extorted from Mackay, by 
a promise of the pursuer that she should not be tried, but 
be taken as a witness, — that this promise was afterwards 
broken by the pursuer, and that she was indicted and tried ? 
Or, can the defender be allowed to prove, under this Issue, 
that after the indictment was served upon her, by which she 
was fully assured she would be brought to trial, something 
was done similai* to an obligation on her part to plead guilty, 
in expectation of a mitigation of her punishment? I have 
no fear whatever of any thing that can be proved, — ever do- 
ing an injury to the character of Mr Gibson. That is out of 
the question ; — but for the sake of precedent, I think it ne- 
cessary to protest against the introduction of any matters 
not necessary to the defence, and which are totally uncon- 
nected with the charge in this libel, — and which do not 
bear in the slightest degree on the point at issuse betwixt 
the parties. 

Lord Chief Commissioner. — The question put to the 
witness is — Did you give a promise in writing to plead 
guilty ? And the point to be considered is, — Is this a com- 
petent question ? Two things are here to be attended to^ 
\st^ Where there is a precise issue, and no justification is 
attempted, — the case resolves into a pure question of not 
guilty. Where there is a justification offered, the question 
is, — Is there sufficient evidence offered to sustain the justi- 
fication ? 

With respect to the first of these cases, a consideration 
arises on a purview of the libel, in all cases, what shall be 
held as admissible evidence in mitigation of the offence; — 
and I shall say a word or two upon it. 

I take it, that there is a certain relaxation of the strict 
rules of evidence always permitted in a question as to the 
diminution of damages, arising from the character of the 
particular facts on which the libel rests. There must al- 
ways be a reference to the thing charged. Now, what is the 
thing charged here? Two things are charged: — ist^ Ex- 
tortions and unprofessional conduct on the part of the pur- 
suer, in conducting the prosecutions at the instance of the 
Bank of England. 2d^ That he induced a party under pro- 
secution, by a promise that she would not be tried, but 
would be taken as a witness, to make a confession of her 
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guilt, and using that confession afterwards to make good 
the indictment on which she was tried and convicted. 

The question under consideration only applies to the 
second of tliese points, and cannot therefore be considered 
as in reference to the first point, nor in mitigation of da- 
mages. If it related to matters antecedent to those referred 
to m the libel, such as general notoriety of character of 
the pursuer, there might be a question how far such evi- 
dence ought to be admitted. But the present question has no 
relation to notoriety of character, or to antecedent transac- 
tions. It relates to a period of time subsequent to the time 
specified in the declaration or libel, and in the Issues. It 
can have no efiect on the amount of the damages ; and no 
effect on this Issue, as to the damages. 

The next question is, Is it an admissible question under 
these Issues ? On the whole, I certainly would have been 
much better pleased, if this question had come to be decid- 
ed after fiirther proceedings had taken place in the cause — 
but we must take it as it is given. The reason why I regret 
being forced to decide upon it now, is, that I would have 
been better able to decide satisfactorily upon the question, 
"after there had been more of the case laid before us ; but 
fitill I think there is enough here, on comparing the libel 
^ith the issue in justification of it, to enable us to say, if 
the question falls under this Issue. Now, the libel charges 
certain things not included in the justification. The libel 
charges the pursuer with having induced this person, on a 
promise that she should be taken as a witness, and that her 
confession would not be used against her, — that he induced 
her, on this promise, to give a declaration of her guilt, on 
which he had her afterwards tried and convicted. It then 
goes on to state, that the promise, which had been broken, 
was discovered, and when this was made known to the 
Court of Justiciary (meaning the whole Court), the Judges 
expressed their disapprobation of his conduct. It is here 
affirmed, that the discovery of the promise was brought for- 
ward by the Sheriff, and that the Lord Advocate had been 
induced to give his instance^ by the concealment of the pro- 
mise improperly from him — that is the libel ; let us see what 
is the justification. 

Some of the main fiicts of the libel are dropped in this 
justification; and therefore, what goes to the Jury em- 
braces a case of no great extent What are the terms 
of it? That the pursuer did induce the said Frances 
Mackay, ^ by a prooiise that she would be admitted as 
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* a witness against others, to make a declaration or de- 

* clarations admitting her guilt, and did afterwards, not- 

* withstanding said promise, and by concealing the same, 

* and the way in which her confession had been obtained, 

* induce or prevail upon the Lord Advocate to give his in- 

* stance against her. ' Now, does not all this justification 
rest on a promise precedent^ and not subsequent to the mak* 
ing the confessions in the declarations ? Nothing else can be 
drawn from the terms of it. We are now to consider, whether 
the promise mentioned in this justification is, by the terms of 
it, a promise precedent. It is clear that it is so — and that the 
question proposed to be put to the witness refers to a pro- 
mise subsequent^ is undeniable, unless (what cannot surely be 
maintained) it be said — that a precedent promise was implied 
from the promise subsequent. There is nothing here to in- 
duce the Court to hold that there was a precedent promise ; — 
and therefore, on these grounds, the Court cannot allow 
the question to be put to the witness. 

Lord Gillies — My Lord, I am of the same opinion ; 
and therefore, it is hardly necessary that I should ex- 
plain any thing farther than has now been done by your 
Lordship. But I beg the Counsel to attend to the terms 
of this libel. The charge is, I5/, That Mr Gibson, by a 
promise held out to this woman Mackay — that if she would 
become a witness against her associates and thereby save 
herself, she should not be brought to trial — induced her 
to confess her guilt. 2ri/^, That by improperly concealing 
the promise he had made .from the Lord Advocate, he in- 
duced his Lordship to prefer an indictment, and to give 
his instance against her. There the amount of the offence 
alleged against Mr Gibson, is consummated by the indict- 
ment being executed against this woman. And how is this 
charge followed up ? * She was accordingly brought to 
< trial ; and after the confession and information which had 

* been elicited from her in her declaration, she had but one 

* course left — to plead guilty. * 

Here it is stated, that she was under a necessity to plead 
guilty, not that she was induced to do so on a promise made 
to het* that she would not be brought to trial, but upon her 
own voluntary confession of her guilt before the Sheriff; 
that she had no other course left ; and therefore she pleads 
guilty. The question, therefore, as it is wished to be put 
here, implies, that she was induced to make the confession 
she did make by a promise previously made by the pursuer; 
and the defender then wishes to support this, by the allegation 
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of a promise by the defender subsequently made. It is absurd 
because the thing is impossible, and could not have hap- 

{>ened. It is said in the libel, that she had no other course 
eft but to plead ^ilty ; and then, that she was under a pro- 
mise to do so. The inference arising from such a promise, 
if it ever was made, is quite the reverse of all this, as Mr 
Jeflfirey very justly observed. The consummation of the 
charge against Mr Gibson is, that he induced this person, 
by a promise that she should not be tried, to make a con- 
fession of her guilt, — that he afterwards violated that pro- 
mise, and, by concealing it from the Lord Advocate, induc- 
ed his Lordship to indict Mackay. But the question pro- 
posed to be put is in reference to what took place subsequent 
to her indictment, and does not fall under the terms of this 
issue in justification. 

On these grounds, I am of opinion, that the quesdon 
cannot be put. 

Mr Robertson — We must take an exception to this 
determination of the Court. We have no more questions 
to put to the witness. 

Lord Chief Commissioner. — I note the question put, 

• Did you give a written promise to plead gu'dty, q/ter you 

* was indicted ? ' 

Lord Pitmilly, sworn by Lord Gillies. 

Mr Jeffrey. — Your Lordship was one of the Judges of 
the High Court of Justiciary in the beginning of the year 
1819? 

A. I was. 

Q. Does your Lordship recollect of a person of the name 
of Frances Mackay being tried in the early part of that 
year, on a charge of uttering, and having in her possession, 
forged Bank of England notes, knowing them'to be forged? 

A. I do. I observe from a marking in my handwriting, 
on the back of a copy of the indictment against her, that I 
was present at her trial on the 1st of February 1819. 

Q. Does your Lordship recollect whether the prisoner 
maintained any defence, or if she pled guilty to the charge? 

A. I took no notes, but I recollect she pleaded guilty ; 
and I understood she was to plead guilty before the trial 
went on. 

Q. Do you recollect of a statement being made in Court, 
before, or after sentence was pronounced, but at least before 
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the Court adjourned, by the Lord Adrocate, or Sir Wil- 
liam Rae, as to the proceedings in regard to this trial ? 
- A. I hare stated, that I have no recollection of what 
passed. Something certainly was said among the Judges 
in the robing-room after the trial, of which I have a famt 
recollection ; and that, with the marking on the back of the 
indictment, is the whole I know of the matter. 

Q. Then nothing of that nature passed in Court? 

A. I remember no such thing. 

Q. Is it likely you would have taken a note of such a state- 
ment, if it had occurred ? 

A. I do not think I would. 

Q. You have a recollection of something of this kind be* 
ing stated in the robing-room ? 

A. I have. 
' Q. Would your Lordship have had a similar recollection 
of such a statement, if it had been made in Court? 

A. I do not know. I do not think I would have taken 
«ny note of it, as the woman pleaded guilty. 

Q. It was a prosecution at the instance of the Bank of 
England, for a forgery of its notes ? 

A. It was. 

Q. Is your Lordship aware that Mr James Gibson was 
the agent of the Bank in that prosecution ? 

A. I was. I see it marked on the copy of the indict- 
ment. 

Q. Does your Lordship recollect of any observation being 
made on that occasion, tending to accuse Mr Gibson of im- 
proper conduct in conducting that prosecution ? 

A. I do not recollect any thing of the kind. 

Cross-examined by Mr Robertson. 

Q. Your Lordship has stated that some observations wei^ 
made in the robing-room, in the presence of the Sheriff and 
the Lord Advocate ? 

A. I did not say in their presence. 

Mr Jeffrey. — My Lord Chief Commissioner, If Mr 
Robertson means to ask my Lord Pitmilly what were the 
particular terms of those observations, I mean to object to 
the question being put. 

Mr Robertson. — My Lord, I certatnljtdo; atld I will 
state the questions I'wii^ to have answered. 

E 
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Q. My Lord Pitnrill j^ your Lordship has stated that 
some observations were made by the Judges in the robing* 
room upon the case of Frances Mackay. I ask your Lord- 
riiipy 

Istf Were the Sheriff and the Lord Advocate present 

upon that occasion? 
2d, If the other Judges were present? And 
Sd) What were the observations that were then made ? 

Mr Jeffrey objected to the right of the defender to put 
the questions, but said, that if the questions were put of 
consentf * so as not to form a precedent, he would waive all 
objection. The examination accordingly proceeded. 

Q. Was the Sheriff present? 

A. I rec<diect distinctly that the Sheriff was; and the 
circumstimce is impressed on my recollection. 

Q. Was the Lord Advocate present ? 

A. I think the Lord Advocate was, but I am not cer- 
tain. 

Q. Any of the other Judges ? 

A. There must have been some of the other Judges pre- 
sent ; who they were, I do not remember. 

Q. Your Lordship will be so good as state what observa- 
tions were then made ? 

A. What I recollect of the matter is this : Sir William 
Rae came into the robine-room, and stated^ that if he had 
supposed that Frances Mackay was to have been brought 
forward as an accused person, and not as a witness, be 
would not have permitted so many examinations of her. 

Q. What followed upon this statement of Sir William 
Rae? 

A. I cannot charge my memory with it. Some conver- 
sation took place, which I do not now remember. The 
statement of the Sheriff is impressed on my recollection, but 
nothing more. 

Q. Then I understand your Lordship to say, that you 
recollect nothing more. 

A. I cannot say I do. 

Q. Was your Lordship consulted as to the pardon got 
for Frances Mackay ? 

A. Consulted! 1 have no recollection of such a thing. 

Mr Jeffbey^— Then my Lord, in reference to what pass- 
ed in t^ robing- room ; Does your Lordship recollect 
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whether you yourself, or any of the other Judges, expressed 
high disapprobation of the conduct of Mr Gioson, in rela- 
tion to the matter mentioned by the SheriflP? 

A. I do not recollect having heard any thing said on that 
subject 

Robert Mackay, sworn by Lord Gillies. 

Mr CuNNiNGHAME. — I^obert, are you the father of Fran- 
ces Mackay ? 

A. Yes. 

Q. Was she apprehended on a charge at uttering forged 
l^otes of the Bank of England? 

A. Yes. 

Q. Did you see her after she was apprehended ? 

A, Yes, I did. 

Q. Did she confess or deny the charge from the first ? 

A. She confessed. 

Q. Was she examined before the Sheriff? 

A. She was. 

Q. Were you present at her examination ? 

A. I was not. 

Q. Did she confess at her first examination ? 

A. I do not know. 

Q. Did you give your daughter any advlee on the sub- 
ject ? 

A. I did. I advised her to confess. 

Q. Did you hear of any promise being made to her, that 
she would be taken as a witness against others, if she made 
a confession of her guilt? 

A. Never. I never heard of any thing of that kind. 

Q. Did you know of any person having made such aprov 
mise to her ? 

A. No person ever spoke to me on the subject. 

Q. What is your opinion of the treatment your daughter 
received ? Was she well or ill treated ? 

A. I could not say she was ill treated. 

Q. Did you call upon Mr Gibson after the trial ? 

A. I do not remember. I cannot say. 

Q. Did you ever see Mr Gibson ? 

A. I have seen him. I called on him about her. 

Robert Aitke^ sworn by I^ORp GjLjpiEs. 

Mr MoNCRiEFF. — You are the Keeper of the Canonirate 
Gaol? 
A. I am^ 
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Q. You were lo in the year ISlli ? 

A. I was* 

Q. Do you remember a person of the name of Frances 
Mackay being under your charge at that time ? 

A. Perfectly well. 

Q. Do you remember when she was examined before the 
Sheriff? 

A. Yes, I do. 

Q. Before she went to the Sheriff to be examined, did 
you give her any particular advice ? 

A. None whatever. 

Q. Had you any conversation with her, as to her making 
a confession of her guilt, or not ? 

A. None, before she went to the Sheriff. 

Charles Ross, Esq. sworn by Lord Gillies. 

Mr Jeffrey, — You are an advocate, Mr Ross ? 

A. I am. 

Q. Do you remember the trial of Frances Mackay in 
1819, for the crime of uttering forged Bank of England 
notes ? 

A. I remember something of the proceedings that took 
place before, — but I was not at the trial. 

Q. Were you present, as counsel for the Bank of Eng- 
land, at a consultation of the Crown Counsel before the 
trial? 

A. I was. I was employed to prepare an indictment a* 
gainst a man of the name of Cook, which I did. 

Q. Do you recollect who were present at the consultation 
you have alluded to ? 

A. Yes. The Lord Advocate and Mr Home Drummond 
were present. 

Q. Did you attend more than one consultation on that 
subject ? 

A. I attended only one. 

Q. Had you the precognition against Cook before you at 
that consultation ? 

A. Yes. 

Q. Did it contain any thing as to Frances Mackay ? 

A. It did. 

Q. And it was as to trying of Cook your attention was 
chiefly directed ? 

A. Yes ; and it was the indictment against Cook which I 
prepared. 
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Q. You recollect that Mr James Gibson was agent of the 
Bank of England at that time ? 

A, Yes, 

Q. And he was anxious to try Cook ? 

A. Yes. 

Q. And not to try Mackay? 

A, Yes. 

Q. Do you recollect what passed at the consultation of 
the Counsel for the prosecution ? 

A. The Lord Advocate doubted the sufficiency of the 
evidence as to Cook, and whether he could be convicted on 
a trial. 

Q. Look at that case and opinion. (Handed to witness.) 
Do you know the signature ? Does that opinion contain 
the substance of the opinion the Lord Advocate gave at the 
consultation ? 

A. I know the signature to be that of the Lord Advo»» 
cate Maconochie. I recollect the opinion perfectly. It 
contains the substance of the Lord Advocate's opinion ex- 
pressed at the consultation ; and Mr Gibson requested his 
Lordship, for the satisfaction of the Bank, to put it in writh- 
ing. 

Q. Do you recollect whether this consultation was held 
in the morning, or in the afternoon ? 

A. I think it was a short while before dinner. 

Q. Were the declarations of Frances Mackay under your 
deliberation, and the deliberation of the Crown Counsel, as 
to Cook ? 

A. They were, most certainly. 

Q. And formed a principal part of the precognition a- 
gainst him ? 

A. Yes, a principal part. 

Q. And they contained statements in reference to Cook ? 

A. Yes, The declarations of Mackay ?vere before the 
Counsel, and the discrepancies between them and the de- 
clarations of the other witnesses, were pointed out at the 
consultation. 

Q. Do you recollect how many of these declarations were 
in your hands ? 

A. I do not. There were more than one. 

Q. You were not present at the trial of Mackay ? 

A. I was not. 

Q. You don't sign that opinion of the Lord Advocate, 
Did you concur with his Lordship in thinking that Cook 
)»hould not be tried ? 

A* I differed in opinion with his Lordship, and thought 
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the evidence against Cook was sufficient. Mr Gibson^s opi- 
nion was decidedly against trying Mackay. 

Q. His Lordship was resolute in his opinion ? 

A. Yes. 

The case and opinion were then read by the clerk, as fol- 
low :— 

CASE. 

The Lord Advocate will receive states of the cases against 
William Johi^stone Cooke and his wife. The Bank of 
England wishes to charge both the capital offence of utter- 
ing the notes, and the minor offence of possessing notes, 
knowing them to be forged, in the view of allowing them to 
plead guilty to the minor offence, if they shall so incline, 
and thereupon withdrawing the capital charge. It is sub- 
mitted, that this should be done by two separate indictments, 
and that both charges should not be included in one indict- 
ment, as was done in the case of Knox. 

The Lord Advocate will have the goodness to say, if his 
Lordship approves of this mode of proceeding, and if he 
sees any thing that could prevent proceeding on the minor 
charge, on the supposition of the prisoners being tried and 
acquitted of the capital charge. 

OPINION. 

I am very clearly of opinion, that the evidence against 
William Johnston Cook is not of the description that gives 
a probability of conviction, wpre he indicted for the offences 
of uttering, or having in his possession, knowing them to be 
forged, the forged Bank of England notes referred to in 
the precognition taken against him, which I have considered 
with much deliberation. 

Were he brorqght to trial, the case would eminently de^ 
pend on the evidence of Frances Mackay being confirmed 
by that of Houston ; but Houston is himself a very excep- 
tionable witness, and his testimony is at variance, in an im- 
portant particular, with that of Mackay. I am therefore of 
opinion, that, as the trial of W. J. Cook would probably 
terminate in an acquittal of the prisoner, which, under any 
circumstances, woiild be attended with injury to the pub- 
lic, and, in the particular circumstances of this case, would 
be highly inexpedient, he ough|; not to be indicted for the 
offences here charged against him. But I am of opinion^ 
(hat Frances ISIacka^ ought to be indicted both for uttering 
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and having the notes in her possession, while it may be ^o- 
per that she should be allowed to plead guilty to the minor 
offence. Alex. Maconochie. 

Edinburgh^ 2 1 st December, 1818. 

Mr Jeffrey. — I now refer your Lordship and the 
Gentlemen of the Jury to the dates of these precognitions 
or declarations, to show that they were taken and emitted 
anterior to the date of this consultation. I do not wish you 
to read these declarations of Frances Mackay, but will only 
observe, in point of fact, that in the ^rst of her declarations 
before the Sheriff, there will be found a clear and distinct 
admission of the fact of her uttering three or four of these 
forged notes, knowing them to be forged. 

David Christie, s*wom by Lord Gillies. 

Mr Moncrieff. — Mr Christie, you are a partner in busi- 
ness with Mr James Gibson ? 

A. Yes. 

Q. Do you remember the charges against Frances Mackay 
for uttering forged Bank of England notes ? 

A. Yes. 

Q. Were you present at her examinations before the 
Sheriff on these charges ? 

A. I was present at one examination. 

Q. Did the Sheriff state any thing to her, by way of 
warning her of the danger she would incur, by making a 
confession of her guilt ? 

A. He told her to be aware of the danger of making a 
confession, as it might be used in evidence against her ; and 
cautioned her repeatedly not to commit herself, as her de- 
clarations might be used in evidence against her. 

Q. Was Mr Gibson present on that occasion ? 

A. He was not. 

Q. What did Frances Mackay say to the Sheriff on the 
subject -of making a confession of her guilt? 

A. She said she had made up her mind to tell the truth, 
and the whole truth; and that. she was determined to do it. 

Q. Was there any promise given of not trying her, if she 
confessed ? 

A. No, certainly not. Nothing of the kind. 

Q. Do you know of any such promise having been made « 
to her, at any time ? 

A. No, not to my knowledge ; on the contrary, quite the 
reverse; and no such promise, .that I know of, was ever 
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made to her ; and it was understood we were not at liberty 
to make any such promisje. 

Q. Did you understand that she was examined by the 
Sheriff, as a prisoner who was to be tried, or as a witness on 
the trial of others. 

A. As a prisoner. As a person apprehended and accused 
of uttering, and having in her possession forged Bank of 
England notes, knowing them to be forged. 

Mr MoNCRiEFF. — 1 shall now proceed to examine the 
witness as to a different part of the libel. 

Q. Since the trial of Frances Mackay, have you known 
of precognitions being taken at the instance of the Bank of 
England against persons suspected of being concerned in 
forgeries upon the Bank ? 

A. Yes. I recollect of one, in May or June 1820. 

Q. Did that precognition relate to tte uttering of forged 
Dotes of the Bank ? 

A. It related to the uttering of forged notes in the neigh- 
bourhood of Hawick. 

Q. Do you remember the name of the person suspected ? 

A. I think it was Oliver, but am not certain as to that. 

Q. Was this precognition conducted by Mr Gibson on 
the part of the Bank ? 

A. Yes. 

Q. Was there any interference on the part of the Crown 
counsel or agents ? 

A. None. 

Q. Did any prosecution follow on that precognition at 
the instance of the Bank ? 

A. No, there did not. The proceedings were transmit- 
ted to the solicitors of the Bank of England, and they return- 
ed them, stating that the Bank would not prosecute. 

Cross-examined by Mr Robertson. 

Q. You have stated, Sir, that Oliver was not brought to 
trial ? Was there any communication made of that precog- 
nition to the Counsel for the Crown ? 

A. I think, after the Bank of England declined to prose- 
cute, the precognition was sent to Mr Rolland the Crown 
agent, with a letter, stating, that the Lord Advocate might 
prosecute if he thought fit, but that the Bank declined do 
ing so. 

Q. Was that letter the first communication made to Mr 
Rolland? 

A. I am not certain. I am certain the precognition was 
the first communication. 
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Q. Has there been any prosecution, since the case of 
Mackay, at the instance of tne Bank of England ? 
A. There has not 

Mr Jeffrey.— Do you know that Mr Gibson is still the 
agent in this country of the Bank of England ? 

A. Yes. He holds a power of attorney from the Bank of 
England. 

Q. Was any communication received by Mr Gibson from 
Mr Rolland, requiring the Bank to ero on with the prosecil- 
tion of Oliver, or stating that the Crown refused to go on 
with it ? 

A. I do not remember what answer was received from 
Mr RoUand. 

Q. Excepting the case of Oliver, do you remember of any 
other case of precognition or prosecution at the instance of 
the Bank of England, for uttering forged notes ? 

A. I am not aware of any such precognition or prosecu- 
tion having taken place. A number ot forged notes were 
presented at the banks here, and notice of their being so 
was sent to Mr Gibson, but no precognition was <iver 
taken. 

Q. Was there any prosecution at the instance of the 
Crown for forgeries on the Bank of England since the trial 
of Mackay ? 

A. 1 have not heard of any prosecutions at the instance 
of the Crown for forgeries, eiuier against the Bank of Eng- 
land, or any other bank. 

John Lewis Graham Balfour, W. S., sworn by Lord 

Gillies* 

Mr MoNCRiEFF.— 'Were you a derk of Mr Gibson in 
1818 and 1819? 

A. I was. 

Q. You are a writer to the signet now? 

A. Yes. 

Q. Do you remember of a charge against Frances Mao- 
kay for uttering forged Bank of England notes ? 

A. Yes, I do. 

Q. Were you pressent at the taking of her declarations 
before the Sheriff? 

A. I was, at one or two,-^I was oecasUmallt/ present. 

Q. Was Mr Gibson present on any of these occasions ? 

A. He was. 

F 
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Q. When these declarations at which you were present 
were emitted, was any promise given to Mackay that she 
would not be tried, if she made a full confession ? 

A. Kcme that ever I heard. 

Q. Did the Sheriff state any thing to her, by way of 
warning, against the consequences of making a confession 
of her guilt ? 

A. I was not present when that was done. 

Q. Were you in Court at the time of the trial of Mac- 
kay? 

A. I was* 

Q. She pleaded guHty, did she not? 

A. She did. 

Q. Was the Lord Advocate present ? 

A. Yes, he was. 

Q. Was Mr Home Drumnfiond present ? 

A. I do not recollect. 

Q. Did any thing pass in Court to the prejudice of Mr 
Gibson on that occasion ? 

A. Nothing that I heard. 

Q. Was Sir William Rae there ? 

A. I think he was. 

Q. Did he make any statement to the Court in your pre- 
sence? 

A. I did not hear any. 

Q. Did you remain in Court till Mackay was removed ? 

A. I do not recollect. 

Q. Till after sentence was pronounced ? 

A. I do not recollect. I think I did. 

Q. You remember of Knox being tried at the instance 
of the Bank of England ? 

A. I do. 

Q. Did you settle the claims of the witnesses on that oc- 
casion ? 

A. Yes, with the assistance of Mr Morrison the ma- 
cer. 

Q. Were there large sums paid to the witnesses for Uieir 
attendance on the trial ? 

A. We paid them by the Exchequer regulations. 

Q. Was Knox tried for uttering forged notes of the Bank 
of England? 

A. Yes, for uttering forged notes of the Bank, and also for 
having them in his possession, without lawful excuse. 

. Q. Were the witnesses satisfied with the payment they 
received? 
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A. Almost the whole of them Gomplaified that they were 
paid too little. 

Q: While you were with Mr Gibson, was it the practice, 
that, in all such prosecutions at the instance of the Bank of 
England for forgeries of their notes, the Bank prosecuted 
by their own counsel and agents ? 

A. Yes, by their own agents and counsd. 

Mr MoNCRiEFF. — My Lord, we next wish to put in the 
deposition of Mr Kaye, one of the Solicitors of the Bank of 
England in London, tak^i upon commission. 

Q. 1. Do you know the parties, pursuer and defender, in 
the title of these Interrogatories named, or either, and 
which of tbem ; and how loug have you known them, or 
either, and which of them ? Declare the truth, and your 
knowledge herein. 

A. To the first Interrogatory this deponent deposeth and 
saitb, That he knows the pursuer James Gibson, Esq. in this 
case, and has known him for twelve years and upwards ; but 
this deponent does not know the defender. 

Q. 2. How long have you been one of the Solicitors of 
the Bank of England ? 

A. To the second Interrogatory this deponent deposeth 
and saith, He hath been one of the Solicitors of the Buik 
of England twent¥-six years and upwards. 

Q. 3, During the time you have been so, by whom has the 
management of the prosecutions by the Bank for forgeries 
been principally conducted ? 

A. To the third Interrogatory, this deponent deposeth and 
saith, That during the time this deponent hath been one of 
the Solicitors of the Bank of England, the management of 
the prosecutions by the Bank for forgeries has been princi- 
pally conducted by this deponent. 

Q. 4. During that time, at whose expense have such prose-* 
cutions been conducted ? Has the rignt of the Bank to pro- 
secute by their own counsel and agent ever been disputed 
either in England or Scotland ? 

A. To the fourth Interrogatory, this deponent deposeth and 
saith, That during the period which this deponent has been 
one of the Solicitors to the Bank of England as aforesaid, 
the prosecutions referred to in this deponent's answer to the 
third Interrogatory have, in every instance, been conducted 
at the expense ot the Bank of England ; and in all such 
prosecutions, the Bank uniformly conducted such prosecu* 
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tioDs by thrir own Counsel and solidtors or agenU; dnd 
their right so to conduct their prosecutions has not, in any 
instance, been questioned or disputed either in England, 
Scotland, or Ireland, to the knowledge or belief of this de* 
ponent; and the Bank of England have had to prosecute 
offenders for forgery in each ofthese countries. 

Q. 5. Has any such case in England or Scotland been 
prosecuted at the expense of the Crown ? 

A. To the fifth Interrogatory, this deponent dqK>seth and 
saitb, That to the knowledge or belief of this deponent, no 
such prosecution as is mentioned and referred to in this de* 
ponent's answer to the preceding Interrogatory, was ever 
prosecuted at the expense of the Crown ; but in some cases 
of the circulation, or uttering of forged Bank of England 
notes, the Governor and Directors of the Bank, upon con- 
sidering the evidence and circumstances of the case, have de- 
clined to prosecute the persons charged with those offences^ 
and in some of such cases^ the individuals bv whom the 
charges were made, have prosecuted the offenaers at their 
0|^n instance and expense, except in a very few of such 
cases where the private prosecutors afterwards applied to, 
ftnd were paid the expenses of such prosecutions by the 
Bank of England. 

Q. 6. Who has been the agent employed by the Bank in 
Scotland for some years back ? Has Mr Gibson been the 
agent so employed, and for how many years ? Has he ton- 
ducted all die prosecutions there for forgeries, or uttering 
forged notes since he was so employed ? . 

Q. 7. Is he still agent for the Bank in Scotland ? 

A. To the sixth and seventh Interrogatories, this deponent 
deposeth and saith. That for twelve years and upwards last 
bast, James Gibson, Esq. the pnrsuer in this case, has 
been employed in Scotland as the agent of the Bank of 
England, and during that period has conducted all the pro- 
secutions instituted in that country at the instance of the 
Bank of England, for forging or uttering the notes of thaft 
Establishment, called bank notes, and the said pursuer still 
remains the agent in Scotland for. the Bank. 

Q^ 8. Did he conduct any prosecutions in 1817? Wha 
were they ? And, in particular, did he conduct prosecutions 
gainst £• Knox, against two men of the name of Watson, 
and one of the name of Campbell, and, in 1819, against 
Frances Maekay I 

. A. To the eighth Interrogatory, this deponent deposeth and 
saitby That in the year 1817 the said pursuer was authorize. 
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ed and employed by the Bank of England to conduct pro- 
secutions in Scotland against Ebenezer Knox, John Camp- 
bell, Thomas Watson, and Francis Watson, and in 1819 
the said pursuer was authorized and employed by the Bank 
of England to conduct a prosecution in Scotland against 
Frances Mackay. 

Mr MoNCRiEFF desired that the 9th question, and answer 
to it, might not be read. 

(On the Clerk proceeding to read the 9th Interrogatory.) 

Mr MoNCRiEFF. — Don't put that question. 

Mr Robertson. — My Lord, It is a question that was 
put to the witness as one of a set of special interrogatories^ 
setded and adjusted here ; and, I apprehend, we are there- 
fore entitled to insist on the whole of these interrogatories 
and answers being read in Court. 

• Mr Jeffrey.— My Lord, this is a point of great import- 
ance to the law of evidence. Supposing that I were exam- 
ining the witness in Court, and I did not put, or declined to 
put, this question, which I would certatnly be at liberty to 
do, — could they insist upon my putting it ? And if the de- 
fender comes forward, and puts no cross-questions to the 
witness, am I bound to put the whole of the questions that 
I originally intended to put to the witness ; or am I bound 
to put any at all ? If they did not think a conjunct proba- 
tion essenti{d to the defence, they ran the risk of our not 
putting any questions to the witness at all ; as well as of our 
producing the whole, or part of the deposition ; and I would 
just ask, if I am allowed to stop short in putting qustions to 
a witness produced in Court, where the answers given ex- 
plain them fully, I am certainly entitled also to stop short 
here. Certainly I do not hold that you are bound not to 
look to the question and answer which follow, so as to see 
that there is no unfair withholding of evidence ; and if you 
do look and see that the subsequent question and answer af« 
feet the question and answer previously given, — or afFedt 
the merits of the case, — then you will authorize them to be 
read in evidence. — I only mean to ask that a few more of 
the interrogatories and answers to be read ; and am I then 
obliged to produce evidence which cannot be gone into--r 
which is evidence of an inferior kind — and which was in** 
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tended cmly for an emergency^ such as the risk of loss of 
evidence, or where better evidence could not be got ? Your 
Lordship knows that this is the course always followed in 
examinations on commission. It would be improper to al* 
Ipw of such an extended examination, if it were not that the 
witness cannot be brought personally before the Court. If 
it is not competent to produce correspondence betwixt parties 
aX th^ time as evidence, and which your Lordships cannot 
permit, if the parties are alive and can be had-r-am I bound 
to put these questions to this witness ? He is our witness, 
i^ia I could not be compelled to put the question if he were 
now placed in the witness's box. 

Mr Robertson. — If Mr Jeffrey limits his objection to 
our right to have the question and answer read just how, I 
have no desire to insist on their being read at present ; but 
I cannot admit that we have no right to have the question 
and answer read as evidence on our side of the cause at 
all. I submit that we have a right to have them read. The 
loss of evidence is quite a different case from the present* 
The pursuer has begun to retad the evidence, and he chooses 
to stop short when he finds it does not suit his purpose. He 
says, I am entitled tp pick and choose what of the interro- 
gatories and answers I please, and to deprive you of the 
benefit of the other answers made by the witness, on the 
ground that the answers already read, are not modified 
or explained by the others which follow. My Lord, 
whether he is entitled to do so or not, I do not know. I ap- 
prehend he is bound to read the whole of them ; or at least, 
that I am entitled to have them read, as part of my evidence, 
because I cannot put cross- questions to the witness, to draw 
out the facts in evidence, as they will appear on the face of 
the whole of these interrogatories and answers. Mr Jeffrey 
admits that, if these interrogatories were put as cross-ques- 
tions to the witness, 1 would be entitled to have them read, 
and yet he here maintains that they cannot be read at all« 

Mr Jeffrey. — Do you ask to have the qusetions read 
now, or afterwards? If you waive your demand for their be— 
ipg read till afterwards, I have no objection to the question 
being reserved. 

Lord Chief Commissioner. — The diflSculty here arises 
from not considering the situation of a witness on paper, and 
a witness in the witness's box. When the witness is placed 
in the box, it is in the breast of the counsel whether to put 
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qu^tlons or not. If it was in the contemplation of the 
counsel to examine the witness originally, to explain any 
thing as to a substantive transaction, and if he finds that the 
evidence would be against him, and declines putting the 
questions to the witness, — the Court cannot compel him to 
go on and piit the questions. But then the other party is 
at liberty to put the question as cross-examination, if it be 
a question that can be legally put to the witness. Now, 
what is the situation of the witness on paper? Unfortunate- 
ly the witness is in England, and therefore we have more 
evidence here than would have been necessary, if he could 
have been placed in the witness's box. Yet here we have it, 
and must make thel)est of it we can^ The interrogatories 
are framed on a plto that may go to the full extent of the 
information the witness may be thought to be possessed of. 
They may have been framed to embrace topics which might 
be supposed to come out on cross-examination. Then we 
come to try the question, — whether or not ought this ques- 
tion to be put ? — and we decide that it ought not. Then, 
if the other party thinks the answer that has been made to 
the question objected to^ will serve his purpose (and that it 
is competent for him to do here, what is done every day 
in examinations on paper, there cannot be a doubt), he 
is entitled to pray that the question and answer may be 
read, subject always to every legal objection that may oc- 
cur to the Counsel against its being received as evidence 
in the cause. Now, it the interrogatory and answer apply 
to the question to be decided on by the Jury and the Court 
—though it may be too soon to have them read now, and 
he must let them be passed over, yet the Counsel for the 
defender may bring them forward afterwards, and have 
them read as cross-examination if it is not objected to, 
or he can prove, that he has a right to do so. 

Lord Gillies. — The defender certainly may reserve a 
a right to have them read as cross-examination. 

Mr Jeffrey. — Then the Court rules, that this question 
and answer cannot be read now, but that the question is 
reserved, whether it may not be read hereafter as a surroga" 
turn for a cross-examination. 

The lOtb and 11th interrogatories and answers were 
then read, as follow : — 

Q. 10. Had you any reason to be dissatisfied with Mr Gib- 
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son's conduct in the business of the Bank, and, in partico- 
lar, in his mode of conducting the prosecutions before men- 
tioned ? Or did he in general, and in these instances in par- 
ticular, conduct the business to your satisfaction, and the 
satisfaction of the Governors and Directors ? 

A. To the tenth Interrogatory, this deponent deposeth and 
saith. That the proceedings in the prosecutions before men- 
tioned were entirely directed by this deponent, who corre- 
sponded with the said pursuer relative thereto ; and this de- 
'ponent perused the libels, examinations, and other proceed- 
ings against the prisoners, and this deponent saw no reason 
to be dissatisfied with the conduct of the said pursuer in the 
management of the said prosecutions, or in any other part 
•of his conduct in the employ of the Bank of England ; on 
ihe contrary, this deponent always considered the conduct 
x>f the said pursuer in the management of the said prosecu- 
tions, and other business transacted by him for the Bank of 
England, as deserving the approbation of his employers ; 
;and the Governors and Directors of the Bank of England 
^ho directed the said prosecutions, and to whom the con- 
.^uct and management of the said pursuer therein was sub- 
emitted, wer^ perfectly satisfied therewith, as this deponent 
'Verily believes, 

< ^ Q. 11. Did he ever show a desire to encourage prosecu- 
tions, or to put the Bank to unnecessary expense ? 

. A. To the eleventh Interrogatory this deponent deposeth 
«nd saith. That the said pursuer, during his said employment 
for the Bank of England, never showed a desire to encourage 
or promote prosecutions, or to put the Bank to unnecessiury 
•expense, to the knowledge or belief of this deponent* 

Sir Robert Dundas sworn by Lord Gillies. 

. Mr Jeffrey. — Sir Robert, may I ask you if you have 
seen the libel in the Beacon which Mr Gibson complains 
of? 

A. I saw one paragraph of it. I did not read the whole 
ofit. 

Q. Was it about the alleged conduct of Mr Gibson to 
Frances Mackay ? 

A. Yes. 

Q. Was It in the printed Issues you read that paragraph 
you have alluded to ? 

A. I rather think it was. 
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(Issues handed to the Witness.) 
Q. Was that the paragraph ? 
A. It was. 
' Q. Do you think that paragraph contains a statement, 
of such a nature as must have been injurious to Mr Gib- 
son? 

Mr Robertson. — My Lord, I object to that question be- 
ing put to this, witness. It is the province of the Jury, not 
ot a witness^ to say whether the libel has been injuriooi; 
to the pursuer or not. The whole matter at issue lies 
here* 

Mr Jeffbet. — ^The question X wish to hare put to the 
witness simply is, Whether, in point of tactj this statement 
must prove injurious to a professional gentleman ? The 

gentlemen of the Jury are aware, that, in such questions as 
le present, it is the usual practice to get a person of re- 
spectability and knowledge, and who ranks high in his pro- 
fession, and who is not a party to the suit, or connected with 
either of the parties to render his testimony doubtful, to state 
to the Court and the Jury, whether, in his opinion, the 
statements in the libel are injurious* I no doubt appeal to 
the Jury as men of sound understandings and common 
sense, to say whether they are so, and I have little doubt of 
the result this day. But the evidence of a professional gen- 
tleman is always relied on, in such cases, to assist the Jury 
in forming their own conclusions. This course was follow- 
ed in the case of Kerr v. the Duke of Roxburgh, tried the 
other day in this Court, where a varie^ of respectable 
gentlemen were called as witnesses to say, whether, in ^eir 
opinion, a certain transaction was founded in gross corrup- 
tion, and was dangerous to the character and interests of 
the party affected by it. The Counsel for the defender 
smiled at the question I proposed to put to the witness, sta 
not being necessary ; witn such a Jury as the present, I hope 
it may not be necessary ; but I am certainly entitled tp ex- 
amine the witness as to his opinion of this UbeL 

Mr RoBERTSOK.— Not certainly as to the words in this 
Issue. This is a most absurd proceeding on the part of the 
pursuer's Counsel. They go to a gentleman walking in the 
streets, or in the Outer-house, and they show him this Is- 
sue, and ask him^ < Do you think this is injurious to the 
character of the pursuer?' 

G 
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Lord Chief Commissioner. — If you were to ask Sir 
Robert this question, < Do you consider that this is meant of 
the pursuer ? ' He gives his answer, it may be, in the affirma- 
tive ; — then it is competent to go on, and to ask the witness, 
* Do you think this statement is injurious to Mr Gibson, as 
a professional man ? ' He can say as to that; but cannot 
be allowed to answer the question generally, whether the 
passage be injurious to a gentleman of the profession. 

Mr Jeffrey. — All I wish to ask Sir Robert is, Do you 
think, — 

Chief Commissioner. — It is not for the Court to direct 
Mr Jeffirey in his mode of examining a witness ; but I would 
suggest that the question be put in this form. ' Sir Robert, 
do you think this paragraph of the libel applies to the pur- 
suer, Mr Gibson ? If you do, you will state your opinion 
to the Jury, whether you think it injurious or not ? * 

_ Mr Jeffrey. — My Lord, I am willing to allow the ques- 
tion to be answered by the witness, as you have now put it. 
Sir Robert, you have beard the question as proposed by his 
Lordship. 

. Witness. — I did not read the passage with that attention 
that could enable me to say whether it was applicable to the 
pursuer or not. I never read the words in the Beacon 
newspaper, but I am ready to give my opinion as to the ef- 
fect of the words, if' they apply to the pursuer. 

Mr Robertson. — My Lord, this is quite ridiculous. They 
brin^ forward a witness to a Jact^ and then put the question 
to him, * What do you think ? ' 

Mr Jeffrey. — Are you aware. Sir Robert, that Mr Gib- 
son is the agent in this country of the Bank of England, 
and was so at the time of the trial of Mackay ? 

A. I am. 

Q. Then you will please answer the second question ? 

A. Yes. I do think these words are very prejudicial to 
the character of a man of business. 

, Cross-examined by Mr Robertson. 

Q. Do you know. Sir Robert, what is the nature of the 
charge against the pursuer, Mr Gibson ? * 

^ Sir Robert thought the question asked was, * Was he aware of the nature 
of Mr Gibson's chaige against the defender \ He answered, * He did no^ 
know; ' neyer baring read the Summons. 
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A. I do not know. 

Mr Guthrie Wright, sworn by Lord Gillies. 

Mr MoNCRiEFF. — Mr Wright, you are the Auditor of 
Court ? 

A. I am. 

Q. Be so good as look at these three accounts of business 
—(Accounts of Mr Gibson against the Bank of England^ 
handed to the witness.) Tell us if you went over these ac- 
counts carefully before ? 

A. Yes, I did. 

Q. What is the nature of these accounts? ^ s 

A. They are accounts due to Messrs Gibson, Christie & 
Wardlaw, by the Bank of England, for conducting criminal 
prosecutions in this country in relation to forgeries of the 
notes of the Bank. 

Q. Havinff formerly gone over and examined these acr 
counts carefully, is it your opinion that they are extravar 
gantly, or moderately charged? « , 

A. I think that they are moderately charged, 

Q. Did you observe that all the attendances or meetings 
which in your opinion were necessary in the conducting of 
such business, were charged in these accounts ? 

A. It appeared to me that there must have been a grea^ 
many more meetings and attendances than are charged in 
the accounts. 

Q. Do you think anpther agent might have stated more 
meetings ? 

A. I think, in the hands of a great many of the respect- 
able part of the profession, many more charges for attend- 
ances would have been fairly made» andmapy of the charges 
might have been higher. 

Mr David Thomson, jun. W. S, sworn by Lord Gillies. 

Mr Jeffrey. — Mr Thomson, you are a Writer to the 
Signet ? 

A. Yes, Sir. 

Q. Are you acquainted with Mr Duncan Stevenson ? 

A. I am acquainted with Mr Stevenson. 

Q. Have you known him for some considerable time ? 

A. From the year 1812. 

Q. You know that he was the printer of the Beacom 
newspaper? 

A. I do. 
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amount ? 

A. I certainly understood to a large amount. That 
Vras my meaning. 

Chief Commissioner. — What were the words he made 
use of; repeat them again ? 

A. ^ Ruined I I am backed, or supported, by gentle* 
men who could bear or stand a million of damages. * 

Mr RoBERTSON.---Mr Thomson, you have stated that 
this was a confidential conversation with Mr Stevenson. I 
ask you, to whom did. you disclose that conversation ? 

A. I itientioned it to Mr Gibson, without thinking that 
any further notice was to be taken of it. 
. Q. Were the actions at Mr Gibson's instance, in depen- 
dence at the time of that conversation with Mr Stevenson ? . 

A. I cannot say, but it was in reference to libels in the 
Beacon newspaper. 

Q. And your communicadon was nutde to Mr Gibson 
afterwards ? 

A. It was. 

Q. Where did you meet with Mr Gibson. Did Mr 
Gibson come to you, or did you go to him ? 

A* I met him accidentally upon the street. 

Q. Was this communication made voluntarily on your 
part? 

A. It was quite voluntary. 

Mr Jeffrey.— My Lord, I hold in my hand the proof 
copy of an indictment against Frances Mackay, with cor- 
r^tions on the margin of it, in the handwriting of Mr Home 
Prummond ; and I beg leave to call the attention of the 
Jury to that circumstance, as regarding the declarations of 
Mackay. The indictment bears, — * And upon each of the 
« SOth dav of September, 7th, 8th, and i4»th days of October^ 

* and 19tn day of November 1818 respectively^ you did (in pre* 
« sence of Sir William Rare, Bart. Sheriff- depute of the county 

* of Edinburgh) emit and subscribe declarations, which de? 

* clarations, together with the said two forged or counterfeit- 

* ed promissory notes, particularly before described, being 
^ all to be used in evidence against you the said France^ 
' Mackay, at your trial, will be lodged in due time in th^ 

* hands of the Clerk of the High Court of Justiciary. ' The 
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words respectively and particularly are in the handwriting of 
Mr Home Drummond. 

All I say at present upon this draft of the indictment is, 
that these alterations show that it was most particularly and 
anxiously corrected by the public prosecutor. 

Mr MoNCRiEFF. — I now move your Liordship to cause 
the letters of Mr Scott, the Procurator-fiscal, to Mr Gtib- 
son, of 4th December 1818, and 4th January 1819, to be 
read. 

The letters were then read as follow. 



Dear Sir, 4/A December^ 1818. 

I hand you the precognition against Frances 
Mackay and others, which appears to be finished, unless 
James CuUen can be got. And as Cook, his wife, and Mao- 
kay, have now been several weeks in prison, no time should 
be lost in bringing them to trial, if that shall be determined 
on. I remain, &c. 



Excerpt, Mr Scott to Mr Gibson. 

Dear Sir, Edinburgh^ Mh January^ 1819. 

I have received your letter of this date^ an* 
nexing copy of one addressed to you by the Solicitors of the 
Bank of England, relative to the proceedings v. Mr and Mrs 
Cook, and Frances Mackay ; and you direct me immediate- 
ly to liberate the two former, and communicate the resolu* 
tion of the Bank with regard to the trial of the latter, to 
her. 

(The next paragraph relates to the proceedings against 
Cook and his wife. The letter then proceeds.) 

With respect to the proposed communication to Mackay, 
that cannot be made with propriety by me; she is committed 
until liberated in due course of law, that is, to stand trial ; 
and it is not for me to advise her how she should plead, air 
though it might be for her advantage that such a communi- 
cation should be made by some other person ; and perhaps 
it might be better to make it to her father than herself. I 
think it proper to add, that as Mackay's last declaration was 
taken, you will recollect, in the view of her being a witness, 
rather than a pannel, her former declarations were not read 
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over to her ; and it is a subject for consideration whether 
it should be libelled on. 

I request to hear from you at your first conveniency. 

Letter, Kaye, Freshfield and Kaye, to Mr Gibson, 
referred to in Mr Scott's letter of 4jth January. 

1st Januaiy/f 1819. 

We have laid the Lord Advocate's opinion before 
the Governors and Directors of the Bank, who acquiesce 
therein ; and you will therefore have Cook and his wife 
discharged, and commit Mrs Mackay for trial, giving her 
leave to plead guilty to the lesser ofrence ; and we shall be 

flad to hear that she will relieve us from having to send 
own witnesses. In all events, give us as much time as you 
can. 

Mr Jeffrey. — We here close the case of the pursuer. 



Mr Duncan McNeill. 



Gentlemen of the Jury, — I have the honour to attend 
you on behalf of the defender Mr Stevenson, and I must 
observe that on these Issues, as they are put to you, you 
cannot find a verdict for the pursuer. I submit that propo- 
sition to you, as founded partly on the evidence brought 
forward on the part of the pursuer himself, and partly on 
the evidence to be adduced by the defender. I have some 
observations likewise to make upon the construction and 
tendency of the libel. The pursuer has not put the fair 
construction upon it, nor given the true meaning of the 
words used; and he has deduced inferences that are in 
many respects quite unwarranted. The inferences he has 
drawn are indeed in some respects fair ; but, in general, 
they are not justified by the facts of the case. 

Now, Gentlemen, you will consider this question purely 
in refer)ence to the Issues taken by the parties, and the evi- 
dence before you. You will attend to the statements in 
these Issues, and after you have heard the plea of the de* 
fender, and the evidence to be adduced on his part, you 
will be prepared to judge of the question, — whether he has 
been gmlty of a libel on the pursuer or not ? 
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Gentlemen, it is admitted on all bands, that the pvrstier 
Mr Gibsoq was employed as agent of the Bank of England 
in the prosecution of frauds upon the Bank, by the utter- 
ing of forged notes. And particularly, he was agent for 
the Bank in the prosecution of Frances Mackay. It is 
proved that she confessed her guilt of the crime of which 
she was charged ; that she was convicted on her own con- 
fession of the minor offence, of having forged notes in her 
possession, knowing them to be so ; and that she afterwards 
received a free pardon. 1 agree with the pursuer's Counself 
that no inference prejudicial to the character of the pursuer, 
could possibly arise from that fact* The simple circumstance 
of a pardon having been granted to this criminal could be 
no reflection on the character of the pursuer, or of any one 
connected with the prosecution; but 1 must say, it is a very 
different thing, when the pursuer states that he had nothing 
to do with it ; and knew nothing of the cause of the pardon 
having been granted ; for I must state to you, that it was 
matter of discussion betwixt the Officers of State and the 
Officers of the Crown in this country, with every particular 
of which the pursuer was intimately acquainted, and in 
which he was a principal party concerned. 

Gentlemen, I have to state to you that the passage com- 
plained of as a libel on the pursuer, is truly a part of a dis- 
cussion on the law and the practice of the Criminal Courts 
of this country, in respect to prosecutions for the crime of 
forgery. You have been told that this article is a pretended 
letter to the Editor of the Beacon, in order to serve as a 
pretext for the introduction of the name of the pursuer ; 
and to bring forward an improper commentary upon it ; and 
that it it therefore a libel upon the pursuer. You are told 
also that there were no discussions at this time on the subject 
of forgery. Now, is it not matter of notoriety that men of 
the best information and the greatest talents in the kingdom 
wet-e engaged in discussions in regard to the best mode of 
securing the prevention of fraud by forgeries upon the 
banks? Sir William Congreve, in particular, devoted 
much of his attention to the subject. Another gentlemati, 
then resident in Edinburgh, and who is in the list oS wit- 
nesses for the defender, but whose attendance could not be 
^ procured, Sir George Mackenzie, Bart., was deeply engag- 
ed in these discussions, and he communicated to the Editor 
of the Beacon the subject of the inquiry made in the libd, 
and the passage itself is a quotation from a communication 
received from that learned gentleman. It is a part of a com* 
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mentary on the crime of forgery, which was inserted in a 
previous number of the Beacon, and is in these terms, — 

After a discussion on the best means of preventing the 
forgery of bank notes, and the experiments made by Sir 
William Congreve and others, the commentary of Sir 
George Mackenzie proceeds thus. — ^ It is well known, that^ 
as the forms of law stand at present, it is better for a 
Scots bank to pay a thousand forged one pound notes^ 
than prosecute a forger ; — at least, it has been stated by 
the best authori^, that, before a forger was executed^ it 
cost a Scots bank 1 200/. Under all these circumstances^ 
it is astonishing how indifferent the Scottish public is to a 
subject that involves its deepest interests. It is hoped 
that these observations may contribute to excite a proper 
feeling respecting them, and lead to measures that will be 
alike creditable to the bankers, and beneficial to the 
country. ' That these words existed in this previous 
Number of the Beacon, the pursuer cannot deny. 

The pursuer has not complained of that discussion on the 
part of the writer of that article. In a subsequent Number 
of the Beacon, another correspondent impugns the doctrine 
of Sir George Mackenzie, in these terms. * Sir, — In your 
last Number, I observed an article which, although it dis- 
covered on the part of its author some disappointment and 
peevishness, yet contained some sensible enough remarks 
on the prevention of forgery. There is one mistake, 
however, into which the writer of it has fallen, which 
ought to be corrected, because otherwise your widely cir* 
culated paper may be the means of creating in the minds 
of the ignorant and misinformed, erroneous ideas as to 
the state of our criminal law (meaning the criminal law 
of Scotland), and of the mode in which it is administer- 
ed« The author of that article says, ^^ It is well known^ 
that, as the forms of law stand at present, it is better for 
a Scotch bank to pay a thousand forged one pound notes 
than to prosecute a forger ; at least, it has been stated bv 
the best authority, that, before a forger was executed, it 
cost a Scotch bank 1200/.'" That is a real bona fide 
quotation from the article referred to ; and the passage it* 
self iff a discussion on the subject, in answer to that observ- 
ation of Sir George. 

Gentlemen, In ihejlrst place, there is here a general 
dL«cussion on the law of Scotland as to the prosecution for 
the crime of forgery, — -the prevention of forgery by the 
banks is considered: and the statement of the expense 

H 
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attending a prosecution for forgery, is to be found in the 
previous communication to the Editor of the Beacon, and 
is not complained of by the pursuer. 

That statement led to a discussion upon the subject. 
L.1200 is no doubt a great sum to throw away on a single 
prosecution, if such a sum was ever actually expended by a 
bank or by the Crown* Yet that it is not a greater sum 
than was actually expended by the Bank of England in one 
instance, has been shown to you from the accounts this day 
proved to you in evidence ; and I am not aware that it is 
greater than a Scotch bank ever paid. The writer of this 
article says, * Now, every person that is at all informed 
^ upon the subject knows, that, in order to obtain the con- 

• viction or execution of a forger of its notes, no banker 

• in this country ever necessarily expended twelve hundred 

• pence. ' The word ^ necessarily * is quoted in the news- 
paper in italics, to prevent mistake or misconception. And 
why was it so, that such a paltry sum was never necessarily 
expended ? Why ! because, ^ as soon as a forger (mean- 

• ing forgery) is discovered to have been committed, a bank 
^ has only to give information to the Public Prosecutor, the 

< Procurator* fiscal, and the crime will then be investigated, 

< and the criminal brought to justice, at the public expense, 

• in the same way that any other criminal would be dis- 
' posed of who had committed any other crime to the pre- 

• judice of an individual. ' That is all that is necessary ; — 
if the bank communicates information to the Procurator- 
fiscal, and leaves the matter to the Officers of the Crown, 
and does not choose to expend its money unnecessarily, a 
prosecution for forgery will not cost the bank any thing. 

Gentlemen, it is put to you, that at the time this state- 
ment was made, it was the invariable practice of the Bank 
of England to prosecute by their own agents and counsel ; 
but since the present Lord Advocate and the present Crown 
agent were appointed, the Bank has not prosecuted, although 
there have been several prosecutions, — in two cases particu- 
larly, as the Records show, persons have been tried for that 
crime.* The Banks have not prosecuted in their own name ; 
the Crown counsel and agents have managed these, as they 
have done all the other criminal business of the conntry. 
This argument is strictly true, and it is not unfair. 

But there is another observation which I have to make, 
and it is this, — that when banks conduct such prosecutions 



' * There has been no prosecution for crimes committed on* the Bvnk of 
England since the trial of Mackay, 
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in their own name, they are more expensive than they 
would otherwise be. The whole expense of the prosecu- 
tion must be more ; and they are expensive for another rea^^ 
son, that it is impossible for the Bank to manage such busi- 
ness so cheaply as the Public Prosecutor can do. In the 
hands of the Public Prosecutor, such a. prosecution would 
not cost nearly so much as it would otherwise do, and why 
will it not do so ? For a reason which we have under the 
hand of Mr James Gibson himself, who says, that where 
the Bank of England is concerned, it is impossible to carry 
on such business without a very great expense, and that e- 
very one thinks himself entitled to plunder the Bank to the 
utmost. I do not say that Mr Gibson includes himself in 
this charge, but he has made such a general charge, and it 
must therefore be considered as a very expensive system to 
be adopted by a bank, — that of carrying on their own Cri- 
minal business. 

Then,. Gentlemen, attend to what follows, — * When 
' however this course is not followed, and banks, or their 

* legal advisers, '—observe Gentlemen how general this is, 
— ^ when banks, or their legal advisers, from too keen an 

* attention to their own interest, instead of leaving matters 

* to be conducted in the ordinary way, by the official per- 
' sons appointed for that purpose by the public, (meaning 

* the Lord Advocate), officiously volunteer to assist in the 

* investigation ; and where, imagining that their (meaning 
^ the said Bank's) affairs are of too great importance to be 
^ intrusted to the counsel and agent whom Government has 

* been so credulous as to intrust with the management of 

* the criminal business of the country, (meaning the Coun- 

* try of Scotland), they .are not satisfied, unless they have 
< also the benefit of the eminent talents of the great Agent 

* of Whiggism, and half a dozen Whig counsel, I am not 

* prepared to deny, that a bank may be forced to disburse 

* even a greater sum than 1200/. ' 

Gentlemen, observe, that it is the conduct of tke Bank^ 
and not of the Agent of the Bank, that is here made the 
subject of discussion. The writer of the article says, — 
when < Banks ' will not trust their business in the hands of 
the Crown Agent, but take the assistance of the great 
Whig Agent and Counsel, a prosecution for forgery may 
cost them upwards of 1200/. Now, observe the construc- 
tion which the pursuer puts upon this. He says that he, 
Mr Gibson, is the individual pointed at, who thinks it ne- 
cessary to employ the Whig Agents and Counsel. Now, 
the statement in the libel is the very reverse. It says. 
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* Banks *' think it necessary to have the assistance of Mr 
James Gibson, not that Mr Gibson requires the assistance 
of himself. That would be downright nonsense. Then 
the expense is stated to be 1200/. ; and this is surely esta- 
blished by the accounts produced in process. That these 
accounts are reasonably charged, I must admit. I believe 
they are so. There is no allegation of their containing any 
improper charges made in the libel ; but it is only said^ 
when Banks prosecute by their own counsel and agents the 
expense cannot be less than 1200/. 

But it is said that Mr Gibson is the person here meant } 
that it is not the Bank, but the legal advisers of the Bank, 
who act in this way. I deny that it means the legal ad«' 
yisers of the Bank, — that it means Mr James Gibson, as 
the employer of himself. Who are the legal advisers of 
the Bank of England ? The answer of Mr Kaye will tell 
you that he is the legal adviser of the Bank in England ; 
and he thinks it necessary to make use of Mr James Gib- 
son's great talents in these prosecutions ; and then, if the 
Bank proceeds in this way, as the most economical that 
can be adopted the libel says, the expense will be found 
to exceed 1200/. This contains no reflection on the cha- 
racter of Mr James Gibson — quite the reverse. It does 
not say that Mr Gibson carried on these prosecutions in 
name of the Bank for his own aggrandizement — quite the 
reverse. All it says is, that the business of the Bank in 
prosecuting forgers of their notes, by their own private 
agents and counsel, could not be done under a very large 
sum. He says — ^ before a forger was executed, it cost a 
Scotch Bank 1200/.' Now, we are in a condition to show 
that it actuaUy costs so much. Where Sir George Mac- 
kenzie got this statement, we do not know ; but so it is. 

Then the libel says — < Banks have lately been obliged, 

< whether they or their agents liked it or not, to submit to 
^ have forgers of their notes tried and convicted like other 

< criminals, at the public expense. ' That is a question of 
fact This fact is denied in the summons, and is stated to 
be false^ On the other hand, 1 deny that it is false; and I 
challenge the pursuer to show that it is otherwise. As to 
the Bank of England, only one instance has occurred of a 
precognition being taken at the instance of the Bank ; and 
this was done without the knowledge of the Lord Advocate 
or the Crown Agent, to whom no communication of it was 
made until the Bank of England declined to prosecute ; 
and then it was banded over to the I^ord Advocat<^ (o s^ 
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whether he would prosecute on behalf of the Crown, There 
was no statement made of there having been a single Bank 

frosecution since this case of Mackay,- — quite the reverse, 
challenge the pursuer to show one case on record of even 
« precognition having been taken at the instance of the 
£ank, excepting that to which 1 have already referred, 
which was takten only a few months after the trial of Mac- 
kay, in the month of May, I think, in the same year ; * and 
there, there was no prosecution, but only a precognition 
daken. The libel then proceeds thus— ^ For bo much in« 

< convenience, irregularity and injustice, was found to arise 
^ from tbis officious interference of persons who possessed 
^ none of the requisite qualifications of public prosecutors in 
^ the administration of public justice, that, since the case of 

* Frances Mackay or Carrick, which occurred within the 
' last two or three years, no Bank or Bank- agent has been 
f permitted to interfere in the prosecution and conviction of 
f forgers. ' I say that this is a correct state of the fact* 
There is not a case on record to the contrary ; and. the in* 
IK>nvenience occasioned to the officers of the Crown by the 
interference of parties unnecessarily in such prosecutions, 
was the only cause of this regulation being made. And 
the. reason of the thing is obvious. Parties who have not 
the experience, as well as the knowledge requisite for the 
proper management of such prosecutions,^ are apt to do 
things that are irregular and improper in themselves; and 
it will be shown to you that this has been the case here. 
Jt has been found to be extremely inconvenient when the 
Ix>rd Advocate is not entitled to take the control and ma- 
luigement of the case when it comes into Court; and there- 
fore it has been most properly abolished in recent practice. 

Now, Gentlemen, the libel states, that ^ so much incon- 
^ yenience*, irregularity, and injustice was found to arise 
^ from the officious interference of persons who possessed 

* none of the requisite qualifications of Public Prosecutors in 
^- the administration of criminal justice, that, since the case 
^ of Frances Mackay or Carrick, which occurred within 

< the last two or three years, no Bank or Bank agent has 

* been permitted to interfere in the prosecution and convic- 

* tion of forgers. * 

Gentlemen, we are told that tbis alludes to the pursuer, 
Mr Gibson ; but you see, in the first place, that it is quite 
general, and does not allude to any particular individual, 
though it is stated that the officious interference of persons; 
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M^ho possessed none of the requisite qualifications of public 
prosecutors in the administration of criminal justice, is the 
reason why no Bank or Bank-agent has been permitted to 
interfere in the prosecution and conviction of forgers. Se^ 
condli/f Mr James Gibson has not the control and direction 
of prosecutions at the instance of the Bank of England. 
Mr Kaye, the Bank's Solicitor in London, is the legal di- 
rector of the Bank, and the adviser of Mr Gibson as their 
agent in this country. 

Then we come to the case of Frances Mackay. As to 
this part of the libel, to repeat it to you would be superflu- 
ous. You have heard it from the pursuer's counsel, that 
she was tried, convicted, and pardoned; and that there 
was no more of it — that Mr Gibson gave himself no farther 
concern — that he washed his hands of it — and heard no 
more of the matter for a period of two years and a half. 

Gentlemen, is this a true state of the fact? I deny that 
it is a true statement. Mr Gibson did know more of this 
matter. Every one acquainted with the circumstances knew 
that there was something mysterious about this trial; and 
how could it be otherwise ? The trial was scarcely over, 
when the Sheriff acquainted the Lord Advocate with the 
way in which the examinations of the prisoner had been 
taken, and expressed his surprise that she should have been 
brought to trial. It is of no consequence whether this was 
done in Court or not. There was an immediate investiga- 
tion and discussion in writing carried on, partly by Mr 
Gibson himself, — Ai/Cj in regard to the very promise made by 
kirn to Frances Mackay I 

Now, Gentlemen, all this goes on, and in reference to this 
trial. It was the subject of general conversation at the time. 
Was this really an invention of the defender, out of his 
own head ? I now state, and will show to you, under the 
hands of Mr James Gibson himself, that it was no inven- 
tion of my client, who stated his opinion to the public, and 
that opinion differs little from the opinions of the Lord Ad- 
vocate and the Secretary of State, which were communicat* 
ed to Mr Gibson. 

Gentlemen, Mr Gibson was fully aware of all this discus- 
sion, and he sees this communication made to the Bank, 
containing a reflection upon his character as a man of busi- 
ness ; and he also sees this article inserted in the 26th Num- 
ber of the Beacon, published on the 30th June 1821. * We 

* beg leave to assure our friend in Forth Street ' — (that 

* was the residence of Sir George Mackenzie at the time) — 

* that we should not have inserted X.'s letter, had we not 
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f previously ascertained all his statements (meaning the 

* statements aforesaid, relative to the pursuer's conduct as 
^ agent for the Bank of England, in conducting trials for 

* forgery, and the trial of Frances Mackay aforesaid) to be 

* correct, especially that respecting Mr James Gibson, 

* which indeed could otherwise never have remained un- 

* noticed by a person whose character is so deeply involved 
^ in it. ' Gentlemen, the statements were known to Mr 
Gibson upwards of two years before this article appeared ; 
and what then happens ? Mr Gibson writes a letter to the 
defender, as the printer of the Beacon newspaper, to which 
I beg your attention. It is dated SOth June 1821, and is 
in these terms : — ^ Not having been in Edinburgh since Sa- 

* turday last, I had not till this day any opportunity of 
^ making inquiry in regard to a most false, calumnious, and 
' malicious attack made upon me in the Beacon of the 23d, 
^ and repeated in the Beacon of this day. 

^ Before taking any steps on the subject, I beg that you 

< may inform me of the name of the author of the attack, 
' for which I must otherwise consider you to be responsible 

* to me. * 

This letter says, that the pursuer was out of town, at the 
time the first statement respecting his conduct was publish- 
ed in the Beacon. The pursuer says that the defender 
knew of this. The defender did not watch the motions of 
the pursuer at this time — he says he did not know that he 
was out of town at that time, and he cannot be called upon 
to prove a negative. 

On the same day, this answer was made by the defender. 
— The letters were not read to you by the defender's Coun- 
sel, who jumped over that part of the case, and therefore I 
shall now. read the whole correspondence to you. Mr Ste- 
venson writes to the pursuer, as follows : — ^ Sir, I have re- 

* ceived your favour of this day, complaining of attacks on 

* you on the Beacon of the 28d and 30th instant, and re- 

< quiring me to name the author of them. 

* I assure you I am quite ignorant of the person who 

< composed the paragraphs to which you allude, and shall 

* therefore deliver your letter to the Editor on Monday 

* morning.' 

My client accordingly handed Mr Gibson's letter to Mr 
John Nimmo, the Editor of the paper, who wrote to Mr 
Gibson, on the 2d of July 1821, in the following terms : — 

* Sir, as Editor of the Beacon, it belongs to me to answer 
>. your letter of Saturday, addressed to Mr Stevenson, the 
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* printer of that paper. If you concdve yourself to have 

* reason to complain of any passage contained in the Bea* 

* con, I shall be most happy to give a place in the next 

* Number to any statement of facts which you may think 
^ proper to forward to me, and of course to make such an 

* apology as shall then seem proper. 

^ If you contemplate legal proceedings in consequence of 

* any thing that has appeared in the Beacon, I beg that 
' you may commence them against me the Editor, and n6t 
' against Mr Stevenson the printer, who has no concern in 
' the management of the paper. 

* Finally, If the proceedings, in contemplation of which 
' you wrote your letter to Mr Stevenson, be not of a legal 
' nature, I nave to request that you will state this distinct- 
'ly; and an explicit answer to your inquiries concerning 

* the name of the writer of any passage in the Beacon con-^ 

* cerning you, shall be immediately given. ' 

Now, Gentlemen, the pursuer has told you that the de« 
fender refused to contradict the statements in the Beacon^ 
or to make any apology for their insertion. 1 will prove to 
you that this offer was made, to insert any statement or 
contradiction, the pursuer thought fit to give, and to make 
an apology, if an apology should appear to be necessary* 
But this proposal Mr Gibson declined, by the following 
letter of Sd July 1821. — ^ I received your letter pf yester- 
^ day as I was mounting my horse to go to the country. 

* I decline your offer of publishing my statement in the 
^ Beacon ; and I cannot admit your right to dictate to me 

* against whom I shall proceed, or to make any stipulation 

* as to the nature of my proceedings. ^ 

* I simply ask you to name the author of the false, ca* 

* lumnious, and malicious attack upon me contained in the 
' Beacon of the 23d June last. * 

The Editor answers Mr Gibson on the Sd July, as fol- 
lows. — * Sir, I am favoured with your letter of this date, 
^ and, in consequence of its unsatisfactory terms, beg to de- 
^ cline naming the author of any article in the Beacon. 

' I have, as yet, no reason to think that any passage in 

* the Beacon, reflecting on you, is ** fiilse, scandalous, and 
*^ malicious. " 

^ I am not aware of having asserted any right to dictate 

* to you against whom you should proceed.* 

Such, Gentlemen, is the correspondence which passed 
betwixt the pursuer, Mr Gibson, the defender, Mr Steven- 
son^ and the Editor of the Beacon, Mr Nimmo, on this po 
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casion; and it was inserted in the 27th Number of the 
Beacon newspaper, published on the 7th July 1821, with 
a notice by the Editor, in the following terms. * In a late 

* Number, and as one of a series of discussions concerning 

* the law respecting Forgery, we inserted, not without in- 

* quiry as to its accuracy, a communication in which the 
< name of Mr James Gibson was introduced. * 

Here, Gentlemen, it is stated, that the publication of the 
statement in the libel was not done without inquiry as to its 
accuracy ; and when you have the whole of the facts before 
you, you will be able to judge whether the whole was an 
invention on the part of the writer in the Beacon ; or whe- 
ther it was a proceeding really and truly discussed betwixt 
the pursuer Mr Gibson and the Officers of the Crown and 
the Secretary of State at the time. 

Gentlemen, we will show you what took place at the 
time when the implied promise to Mackay that she would 
not be tried, was given — you will have it proved to you 
that there was such an implied promise from the mouth 
of the magistrate who examined her at the time, Sir 
William Rae — and you will judge if the statement in 
the Beacon was a malicious invention on the part of the 
writer of it. And further, if Mr James Gibson, when tlie 
offer was made to him, refused the offer of inserting a cor- 
rect statement of his own, in contradiction of the statement 
given in the Beacon — if there was any inaccuracy in the 
publication, or variation in the statements of this writer and 
of Mr Gibson, of a real and substantial story — was it pro- 
per, on the part of the pursuer, to decline giving a real 
statement of the facts ? If he knew the fact to be, that he 
did conceal from the Lord Advocate the implied promise — 
and if he wished for an opportunity to clear his character- 
to show that the officers of the Crown had been under a 
mistake, and that the whole story was erroneous — why did 
he not make a communication of the true state of the facts^ 
to the public ? It was ridiculous to attempt to exclude the 
facts, and then say he knew nothing of Frances Mackay 
from the time she was pardoned. 

Gentlemen, What more could the printer, or the editor 
and publisher of the Beacon do, to satisfy the pursuer and 
stop this prosecution, than to offer to insert a correct state- 
ment of the facts, and to make an apology for their former 
statement, if necessary ? 

So it is, however, that we have now this action of da- 
mages before you. 
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Gendcnoiy I have to sUte to jouy in regard to the fonns 
of jprooedare in taking the dedaratioo ol: a prisoner, that 
it frequently happens, after the declarstioa is t«kcn with a 
ihew to the prosecution of the prisoner as a partr, that he 
ii made a witness against his sotri; and, in that case, the 
declaration of the prisoner becomes part of a precognition 
to be used against his sorii. Bat when it is intended to 
siake ose of die declarations in that wav, and at the same 
lime to leaTe it to the Pablic Prosecotor to take his optuw 
of brin^^g die party to trial, or using him as a witness, the 
p r o ceedings are taken with the greatest fbrmality, and th^ 
prisoner is candcmed by the Magistrate to be upon his gnard 
test he shonld state an\ thins: to (riraniate himsdf, because 
Ills admission of goilt may be used in eridence against him. 
The law of this country allows of this kind ot eridence ; 
but It is a Tery delicate species of evidence ; and great care 
must be taken by the magistrate who takes the declarations, 
not to put quesdons to die party which are not proper, or 
which may lead the party to give an answer that would be 
improper, in his circumstances. The simple declaration of 
the prisoner of his guilt, is not, o( itself, sufficient to au- 
diorize a coninction ; but the precaution is taken to admo* 
Dish him not to dedare any thing which may conduce to his 
conviction, when he is broocrht to triaL 

In the case of Frances Mackay, the charge against her 
was that of uttering forged notes of the Bank of England, 
which is a capital offence ; and also erf* having forged notes 
of the Bank in her posse^on, knowing them to be forged, 
which is only a transportable crime. When she was exa- 
mined before the Sberifi^ ^he confessed her guilt, in the 
h<^ of getting rid of the capital charge. I have to state 
to you. Gentlemen, that the pursuer, Mr James Gibson, 
had the ocmtrol and management cf the prosecution of this 
woman, every step of which he managed ; and it was fully 
mderstood by the official persons concerned in it, that a 
promise had been made by Mr Gibson to tiiis woman Mac- 
kay, that she woidd not be tried at all if she made a con- 
fession, but would be received as a witness ; and in con- 
sequence of that promise, the Sheriff allowed questions 
to be put to her which he would not otherwise have per- 
mitted. 

Gentlemen, I will prove this to you by the evidence of 
die Sheriff — of the Procurator-fiscal — of the Lord Advo- 
catie-«-of Mr Gibson himsetf, by production of his corre- 
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spondence with Messrs Kaye, Freshfield & Kayef the ^gfints 
in London of the Bank of £ngland ; and by his own ac- 
counts against the Bank, which have been produced in thi^ 
process. 

Gentlemen, I pray your attention to my statement of this 
case, for a very, great fallacy runs through the whole of the 
pursuer's statement of it. The fallacy is this, that*there 13 
nothing to show that a promise was implied, but the* simple 
fact of Mackay having been examined five or six times be* 
fore the Sheriff; and thence Mr Gibson infers, that the 
Lord Advocate improperly interfered to procure the par^ 
don, on the ground of these declarations establishing th^ 
there was an implied promise made to Mackay ; while the 
Sheriff, Sir William Rae, the Crown counsel, Mr Home 
Drummond, and the Procurator- fiscal, Mr Scott, had not 
interfered to stop the trial, although they were fully ac^ 

auainted with the whole circumstances under which these 
eclarations were emitted. Bpt I have to state to you, that 
that was not the fact; but that the mode in which the de- 
clarations were taken, the whole proceedings of the pur* 
suer, and the circumstances connected with the declarations, 
were not communicated to the Lord Advocate. If they had, 
there would have been an end of the matter, , and this wo^ 
man, Mackay, would not have been tried at all. That is 
Oay case. If the whole circumstances had been communi- 
cated to the Lord Advocate, she would not have been tried. 
They were concealed also from the Sheriff; and in conse* 
quence of no communication having been made of them to 
the Ltord Advocate, his Lordship did permit the trial to 
go on. 

The pursuer says, indeed, that be does not care what the 
Sheriff or the Lord Advocate may say now^ because, from 
the lapse of time, their recollection of what took place i^ 
apt to be confused aud indistinct ; and that the case will de- 
pend solely upon what took place at the time. I am going 
tp show you. Gentlemen, what took place at the time, from 
the case laid before Counsel, — from the opinions on that 
case, and by other satisfactory evidence to be adduced be- 
fore you. 

In the ^rst place, Was it ever intended that Frances 
Mackay should be made a witness, or be tried, as a party ? 
I will give you abundance of evidence that she was to be 
used only a3 a witness. 

Mr Gibson has put into process his accounts against the 
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Bank of England, and sundry papers connected with tfaenr. 
Among others, there is an analysis or abstract of these ac* 
counts. In this analysis there is conclusive evidence, that 
it was not intended to try Mackay as a party, but that she 
was precognosced as a witness against Cook. In the ab- 
stract, or analysis, made up by the pursuer at the Ume, 
and which has been recovered out of his hands by the de- 
fender, by means of a diligence, there is the following state- 
ment, — 

^ There was incurred, in the precognitions of Cook, his 

* wife, their servant and others, before Mackay was appre« 

< bended, 15/. 4d. ' 

Then follow these words which are scored out in the ab- 
stract* * The greater part of the remainder was incurred 

* in precognoscing Mackay, in the view of bringing Cook to 
« trial. ' 

Gentlemen, this is only the beginning of the evidence on 
the part of the defender. The first letter of the correspon- 
dence between the pursuer and the agents in London of the 
Bank of England, will establish, in the clearest manner^ 
that Mackay was to be used as a witness against Cook. 

Another letter which we will show you, is, the answer to 
that one from the pursuer, in which Messrs Kaye, Fresh- 
field and Kaye, Solicitors of the Bank of England, thus 
write, llth December 1818 — * You do not state whether 
^'Houston is a credible witness, and if he is, we think Mac- 

< kay's evidence will be so confirmed as to entitle her to 
' credit; but unless she is most materially confirmed by un- 
' impeached witnesses, we fear Cook and his wife ^ill e- 
^ scape, unless they should be tempted to plead guilty to 

* the minor offence. * — There you have the fact stated, that 
Mackay was to be made a witness from the commencement 
of these proceedings, and that it never was intended to try 
her. Mr Gibson writes back to the Bank Solicitors in 
these terms, 15th December 1818 — * I am quite aware of 

* the necessity of confirming Mackay's evidence. Houston 

* is a credible witness, at least I see nothing to the contrary 

* at present. * 

Gentlemen, these communications betwixt the pur- 
suer and the Solicitors of the Bank, are prior in date 
to the last declaration of Mackay. You have complete 
evidence as to this in the correspondence of Mr Gib- 
son and Messrs Freshfield and Kaye; showing distinct- 
ly, that Mr Gibson knew it was intended she was to 
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be taken as a witness ag^nst Cook. There is one cir- 
cumstance in this correspondence, to which I request your 
attention, and as to which I beg tha't you will not allow 
yourselves to be led away by the statement you will hear 
made by the pursuer's Counsel in reply. It is this. In the 
course of a correspondence that ensued (ifter the trial of 
Mackay, the matter of the implied promise was discussed. 
Mr Gibson was made aware that the Lord Advocate had 
applied to the Crown for a free pardon to Mackay, on the 
ground of the promise that had been made to her, that she 
would be taken as a witness. But, Gentlemen, you will 
find in some of the pursuer's letters, in the course of that 
correspondence, statements which I mention merely, that 
ou may cast them entirely out of your minds, and not al- 
ow them to influence your judgment in this case. You 
will find in that correspondence, a statement, that the 

frrounds on which the application of the Lord Advocate 
or the pardon was made, were not believed here, particu- 
larly in so far as they contained a reflection against the pro- 
ceedings of Mr Gibson. The only observation I have to 
make on that statement is, that the Lord Advocate, when 
he communicated to Mr Gibson the grounds of his applica- 
tion to the Crown for the pardon, did so, fairly and open- 
ly* — while Mr Gibson, on the other hand, slanders and ma- 
ligns the Lord Advocate in the most base and dastardly 
manner. His letters contain slanders mojre gross than any 
I ever before witnessed, and are a gross and malicious libel 
against his Lordship. 

Gentlemen, the aspersions to which I allude are these. — 
(You will hear, by and bye, what the Lqrd Advocate says 
of himself.) In one of his letters to the Bank Solicitors, the 
pursuer says, — * You may believe that this business has 

* given me the greatest uneasiness. No imputation was 

* ever made upon me before, and had it not been for the 

* rashness and very inconsiderate conduct of the Lord Ad- 

* vocate, nothing of the kind could now have been made. ' 
In another letter he says, * If the Advocate were as well 

* knonon to you as he is here^ you would not be surprised at 

* thiSf or any other assertion^ or at any part of his conduct^ 

* in thisj or any other case. ' Mr Gibson afterwards writes, 

* The conduct of the Advocate arises from political and 
^ personal pique, and is such as I am certain no other 
^ man in the country would have adopted. ' 
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Mr Jeffrey. — My Lord Chief Commissioner, Mr Mao 
Neill has stated, that there were several passages in these 
letters, which were of a nature that could not be listened to, 
as containing improper reflections upon that great Law Of- 
ficer of the Crown (the Lord Advocate), and which he was 
to state to the Jury, merely that they might cast them out 
of their minds — and he now selects, and reads to the Jury, 
a variety of passages in those letters, which have no re^ 
rence whatever to the case, as what the Jury are to attend 
to. The Jury ought not to attend to those selections, 
which are not evidence, but are matters of pure person- 
al recrimination, and have not the remotest reference to 
this case. If the defender says, that these letters of Mr 
Gibson are to be taken as evidence to support the Is? 
suesi he may go on to read them, so far as . they are en* 
titled to be considered as evidence. But he cannot be 
allowed, for the sole purpose of creating a prejudice in 
the minds of the Jury against Mr Gibson, merely because 
he has recovered this correspondence under a diligence, 
to open up and ransack that correspondence, and to pick 
out and read to the Jury passages which confessedly have 
not the least reference to this case. As to those pas- 
sages which bear upon the case, and which may be con- 
sidered as evidence, they may certainly be read, but not. the 
others. 

Mr Robertson. — My Lord, this is most extraordinary. 
My learned friend was stating hts case, and he is certainly 
entitled to make such a statement as he thinks necessary in 
behalf of his client. Whether the letters of Mr Gibson be 
evidence or not, is not the point we have now to considw*. 
Mr McNeill read those letters as a part of his speech, and I 
humbly apprehend he is entitled to do so. In so far as 
they refer to the trial of Frances Mackay, and to the con-* 
duct of Mr Gibson at the time, he is certainly entitled to 
read them to the Jury, and the whole object of this attempt to 
stop him from doing so is to foreclose us, by an objection in 
point of law, from laying this evidence before the Jury. It 
IS an attempt to foreclose and smother the evidence, — to 
shut out the light, — and to prevent the Jury from seeing 
what the pursuer himself stated at the time. There was 
no ground whatever for this interruption to the statement 
of my learned friend, who is certainly entitled to read 
these letters as a part of his speech, and to refer to them as 
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to be afterwarils proved in evidence. This interruption is 
out of all form. Mr M'Neill is entitled to read these docu- 
ments which are tendered by him in evidence, and being 
the pursuer's own account of what took place at the time, 
they go to the essence of this case, and your Lordship will 
surely not prevent Mr M'Neill from reading them as part 
of his speech, by deciding a priori that they are not compe- 
tent evidence. They will show that Mr Gibson's defence 
of his proceedings is not true. We are entitled to disprove 
his present averments, and to show, by his own letters at 
the time, that the statement he has made this day in defence 
of his proceedings, is contradictory and inconsistent in it- 
self; and is my learned friend to be stopped short before the 
proper time arrives for inquiry being made, whether these 
letters can be received or not? 

Mr Jeffrey. — If there was any fault in my statement, it 
is, that it has not gone far enough. It is out of all rule to 
fiay, that a party, in opening his case, is entitled to read 
what cannot be produced and received in evidence. Tlie 
reverse of this is the rule. Even in opening his case, the 
Counsel of the pursuer is not entitled to read any docu- 
ment, unless he can state that he is able as well as entitled 
to prove it as evidence in the cause ; and even then, he can 
only be allowed to do so as a matter of courtesy of the other 

Earty; but, on the least hint of objection, he must confine 
imself to a general statement of their contents. But when 
the contents of written documents are attempted to be de- 
tailed ; and a statement is at the same time made by the 
party himself, that the information they contain is to be en- 
tirely laid aside, and cast out of the minds of the Jury, there 
is no case so plain as this, that we have a right to stop such 
a course of proceeding, and it is fit that the Counsel should 
have warning against making any statements which may be 
injurious to the party, by reading passages of that descrip- 
tion. I make this statement to the Court, in reliance on the 
correctness of the statement made by the defender's Coun- 
sel, (not that I admit any part of it,) that in these letters 
there will be found evidence under Mr Gibson's own hand, 
that reflections were made on his character, on account of 
the alleged promise given to Frances Mackay, which is now 
denied, and to that extent, certainly, they may be produced 
in evidence. But he says, if I am obliged to produce all 
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these letters, there are certain passages in them which the 
Jury are to throw out of their minds; and then he proceeds 
in the beginning of his address, to read these very passages 
which he tells the Jury they are not to listen to ; and this, 
he does, for no other end but to create a prejudice against 
Mr Gibson, by statements which are not hujus loci. 

Lord Chief Commissioner. — Even if the comitas of the 
Bar were duly exercised, and conducted properly, I will not 
pretend to say, that irrelevant matter in the speeches of 
Counsel, either by verbal statements, or passages quoted 
from written documents, will not be heard from the Coun- 
sel, while the Court and the Jury must disregard them al- 
together. There is not any established rule of Court that 
I know of, by which to direct Counsel in all cases. 

The true way to direct Counsel, in my opinion, is, that 
the speech of the opening Counsel should contain a general 
description of the nature of the case, but not go into the 
detail and minutiae of evidence to support, the general de- 
scription. If that is done, there will be no necessity for 
any interference on the part of the Court. Mr McNeill was 
proceeding to open his case with great distinctness, and if 
he had confined- himself to a general description of the evi- 
dence, this interruption would not have taken place. He. 
should have confined himself to a general statement of what 
he conceived would be received as evidence, and not have 
touched upon what he himself stated was not evidence. 
He must trust to the Court in that respect. Now, to com- 
pare this case with the case of an examination upon com- 
mission, in another country. There is here a commission 
to examine the Solicitors of the Bank of England as havers 
of writings. This is done by the directions of none but 
the Commissioner; he is the sole judge in the first instance 
of what should be produced to the Court ; and the Court 
trust that he will not return any other matters but those 
that fall under the commission. So it is done here. .We 
cannot allow counsel to state from a letter, what parts of it, 
in his opinion, bear upon the cause, and to point out what 
does not. If we could (and it is clear the passages read by 
Mr M'Neill cannot be received as evidence in this Court,) 
then the Court must take up the letter and see what pas- 
sages in it can be allowed to go to the Jury, and what not. 
I think Mr M'Neill must see the reason, why he ought to 
leave out of his statement such passages as cannot be re- 



beived in evidence, and to select only what can be allowed 
to g6 to the Jury, holding back what cannot. 

« 
Mr McNeill, — Gentlemen of the Jury, I am sorry to 

have occasioned so much delay. I was proceeding to state 
to you, when I was interrupted, certain reflections in the 
Tetters of the pursuer, which you ought to cast out of your 
minds. As tne Court has determined that I cannot be al* 
lowed to do so, I have nothing more to say. 

It will appear from the correspondence to which I allud* 
ed, that Mr Qibson's defence of his conduct then, was madq 
in a tone very different from what it is now. Besides, that 
evidence, arising out of his correspondence with the Solici-. 
tors of the Bank of England, it appears, that Mr Gibson, 
was made aware of the Lord Advocate's dissatisfaction at 
the concealment of the promise made to Mackay. I will 
lay before you the letter of the Lord Advocate to Mr Gib- 
son, written on that very day on which the trial took place^, 
(the 1st February 1819), in which his Lordship says, diat 
he considered it to be his duty to apply for a free pardon io 
the prisoner, and he states that he did so, on the ground of 
the communication received from the Sherifi^ that there was 
an implied promise given to Mackay, that she should not be 
tKed ; and yet that sne was subsequently brought to trial*. 
His Lordship's statement is this : < The grounds upon which, 
the Lord Advocate has thought himself bound to prefer 
this application for the Royal mercy, are, in the first place^ 
that he has been informed by Sir William Rae, that al-. 
though no promise of pardon, or of her being received as 
a witness, was held out to the prisoner during the cxami- 
nations which she underwent iti his presence, and which 
were conducted by Mr Gibson as agent for the Bgnk, it. 
was fully implied that if she made a confession which might 
lead to the conviction of William Johnston Cook, sne 
would be taken as a witness. It was upon thai ground alone^ 
the Lord Advocate was informed that she was so repeated* , 
ly examined ; and therefore, he should at all events have 
considiered it to be a case in which it would not have been 
expedient to inflict the punishment of transportation ; biit' 
ih which it would have been advisable to have applied for 
an extension of the Royal mercy, at least under condition' 
of banishment from Scotland.' 
Then, Gentlemen, Mr Gibson writes an answer, feiiion- 
stratbg with the Lord Advocate — and the Lord Advocate' 

K 
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reiterates his statement. He does not admit that there was 
Itny inaccuracy or uncertainty upon the subject. Mr Gib- 
son thus writes to his Lordship (2d February 1819 :) * Your 
Lordship will recollect, that the declarations of Frances 
Mackay were laid before you solely with the view of bring- 
ing to trial Cook and his wife. The Bank had given di- 
rections for this being done ; and every one who had pre- 
viously taken any concern in the business here, was of 
opinion that these trials should take place. But your 
Lordship and Mr Home Drummond were of a different 
opinion. Mr Drummond suggested that Mackay should 
be tried, and asked if any promise had been made to her, 
or any thing done to prevent her being tried ? I answered, 
that ho promise whatever had been made her ; and that, 
although her declarations had been latterly taken in the 
view of making her a witness against Cook, nothing of this 
kind was communicated to her ; and she was so much im- 
pressed with the! fear of being tried for her life, that at her 
last examination she had cried very much, entreating that 
her life might be spared. * 

The Lord Advocate, however, does not admit this; for, 
n his reply to Mr Gibson, he says, * The Lord Advocate 
considers it tinnecessary to recur to the subject, farther 
than to tnention, that Sir William Rae having repeated to 
him this day what he mentioned yesterday respecting the 
implied promise of her being received as a witness, held out 
to Frances Mackay by Mr Gibson, during the course of 
the prec^ognicion, provided she made such a confession as 
would lead to the conviction of Cook, — it is impossible for 
the Lord Advocate to entertain a doubt of the accuracy of 
that respectable magistrate. * And in regard to the accu- 
racy of Mr Gibson's statement, he adds, * Mr Gibson, how- 
ever, •is perfectly correct in stating, that the Lord Advo- 
cate (who himself, he believes, and not Mr Drummond, 
put the question), was assured by him, that no promise, 
express or implied, had been made during the examinations . 
of that individual. * I will prove to you, Gentlemen, from . 
the record, th^t the Lord Advdcate'^s statement made at the 
time was, that an implied proinise had been made to Mac- 
kay, — that this had been concealed from him till sentence 
was about to be passed, — and that he had applied for the 
pardon to the prisoner upon that ground. 

Gentlemen, Mr Gibson applied to the Sheriff, Sir Wil- 
liam Rae, to know what was his understanding of this mat- 
ted. Sir William Rae's opinion is communicated to Mr Gib- 
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6on in a Icftter^ which I shall lay before you, and you wiji 
there find, that his impression was, that there was an im- 
plied promise given, that Mackay should pot be tried. He 
says, indeed, that there was no disposition on the part of 
Mr Gibson to try her ; — quite ^he reverse. The iqiplied 
promise was founded, not upon any understanding that Mr 
Gibson wished to bring her to trial, but that he intended tp 
make her a witness. But when the Lord Advocate was in- 
formed that no promise, direct or implied, had been mad^ 
to her that she was not to be tried, his Lordship allowed her 
to be brought to trial. Sir William Rae, however, says, ia 
his letter to Mr Gibson of 4th February, * I certainly un- 
derstood, when she was first examined, that there was a 
possibility of her being brought to trial ; and I therefore 
gave her the caution to which you refer, and which it is 
tne uniform practice to give to all persons before acknow- 
ledging their guilt in any crime^ ^rom the course which 
it was, however, found necessary afterwards to pursue, in 
the course of the investigation, ipy mind became fully im- 
pressed with the idea, that Mackay was to b^ used as a 
witness. She was re-examined either five or six times; 
and this, not for the purpose of furnishing evidence a- 
gainst herself (for her first declaration was sufiicient for 
that purpose), but in order to render her deposition con- 
sistent and correct when she should come to giye evidence 
against Cook. Had not this been my impression^ I never 
would have admitted of these repeated examinations, as { 
have no idea of harassing poor creatures to furnish evi- 
dence for their own conviction. Th^t the object of the 
re-examinations of Mackay w^s ^UQh as I have described, 
their own tenor will evince^ 

^ Most certainly no subsequent assurance was given in my 
presence, nor do I believe any where else, to Mackay, that 
she was not be tried ; but when the cirpqmstances attend- 
ing her examinations were sufficient to satisfy my inlnd 
that she was to be used as a witness, these may surely be 
supposed to have had the same impression upon her« I 
was fully convinced that such was Mackay's impressipn, and 
that she emitted the greater part of these declarations un- 
der the conviction that she was thereby doipg what was 
most likely to free herself from trial and punishment. In 
such circumstances, to bring the girl afterwards to trial, 
and to found on these declarations as evidence against her, 
appeared to me to be wrong. ' 
Now, Gentlemen, I have told yon that Sir William Ra§ 
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was impressed with the understanding that ^he w^ to bis 
made a witness^ and no other statement of the case can be 

Siven. And why, you may ask^ if Sir William Rae took up 
lis impression, did he allow the trial to proceed ? Why ? 
for this reason he thus writes, in continuation, to Mr Gib- 
son, * I expressed to you a strong opinion that Mackay 

* should not be tried, in which you seemed fully to agree, 

* and if my memory does not mu<ch deceive me, you men- 

* tioned that the matter would end in the Lord Advocate 

* obtaining a pardon for her. I had no opportunity at that 

* time (all this happened before the trial) of directly com- 

* municating with the Advocate ; and at any rate, as his 

* Lordship bad made up his mind after a full knowledge, as 

* 1 presumed, of the whole circumstances, I should probably 

* have considered my interference as useless and uncalled 

* for. * So that you see. Gentlemen, Sir William Rae was 
prevented from interfering, by understanding that all the 
circumstances had been communicated to the Lord Advor 
cate; and as they were not, his Lordship brought this wor 
man to trial. She was tried accordingly. A communica^ 
tion of the circumstances was then made by the Sheriff to 
the Lord Advocate; his Lordship applied immediately to 
the Secretary of State, and the pardon was obtained — and 
it is admitted, with a rapidity not by any means common 
in such cases. 

Mr Scott the Procurator- fiscal was of the same opinion 
lirith the Sheriff, that the examinations were first conoucted 
as those of a party ; but afterwards, when it was understood 
that she was to be taken as a witness against Cook, the exa- 
minations were conducted in a different manner — not as a 
party, but as a witness, and he mentioni^ the circumstance 
of the number of the declarations. 

In consequence of this being the understanding of th« 
Crown Officers, a communication was made to Lord Sidy 
inouth, stating the facts. His Lordship writes a letter tQ 
the Bank of England, noticing the conduct of Mr Gibson 
as being highly improper, and as bringing the administra-: 
tion of justice in Scotland into disgrace ; and an order h 
thereupon issued by the Bank of England to Mr Gibsopi 
enjoining him not to hold communications with prisoners in 
future, and to do nothing in such prosecutions thereafter, 
without communicating with the Lord Advocate, and taking 
his Lordship's directions in every step. 

Gentlemen, these are the facts of the case, which I will 
prove to you ; aivd when I show you, from the cQrrespon* 



dence, which took place at the time, that my statement is 
correct; when you see all this contained in letters of the 
parlies concerned, which is always the best of evidence, yau 
will consider if the writer of the paragraph in the newspaper 
invented a story to malign Mr Gibson. The story is none 
of his invention. It stands upon the testimony of the Offi- 
cers of the Crown, who were aware of the facts ; upon the 
communication of the Lord Advocate to the Secretary of 
State; upon that of Sir William Rae to Mr Gibson; and 
upon the injunction of the Bank of England to the pursuer, 
to avoid such conduct in future. 

Gentlemen, what is this less than the statement in the 
libel, that the Court expressed its disapprobation of the 
conduct of Mr Gibson in these proceedings ? It will ap- 
pear from the evidence of my Lord Meadowbank, that the 
Court expressed their opinion that Mackay should be par^ 
doned. It will appear that this was the opinion of the 
Judges (whether the Court was sitting at the time or not, 
is a matter of no consequence.) Mr Gibson indeed say^ 
that the opinion of the Court of Justiciary was, that his con- 
duct in the whole of this prosecution was correct. Whether 
that was the case or not, I do not know ; he has brought 
forward no evidence to establish that fact; none of the 
Judges of the Court of Justiciary have been examined by 
him to-day. He>tates, indeed,. that they were consulted by 
^im, and that the opinions of three of uie Judges were de- 
cidedly in Ms favour ; but none of these Judges have been 
brought forward to tell you what their opinion was. You 
will bear frpm my Lord Meadowbank, that the opinion of 
the Court was, that Mr Gibson's conduct had been impro- 
per, and that a pardon in consequence was applied for to the 
prisoner. 

Gentlemen, what is the nature of the statement in the 
libel? It is a statement regarding a public matter. Mr 
Gibson is certainly not a privileged person, in regard to his 
conduct in matters in which the public are concerned. Th^ 
publication of this article referred to a matter which was |i 
inatter of public notoriety, and which was scanned and dis- 
cussed every where at the time, not only among the mem- 
bers of the Court, and the public here in general, but in 
the office of the Secretary of State, in the Bank of England, 
and in all the banks and public offices throughout the king^ 
dom. The pursuer cannot attempt to disprove this. 

Gentlemen, where is the injury that has been done to th^ 
piirs^r^ Mr Gibson ? What is it ? He say^ bis employr 
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ers have found no fault with him ; they have continued him 
in their employment as their agent in this country. I have 
really nothing to do with that. It is needless to inquire what 
is the injury done, since he tells us his character has not suf- 
fered, either in the opinion of his employers, or of the pub- 
lic. Gentlemen, nothing will make an alteration in the o- 
pinions of some individuals. On what grounds the Bank of 
England have continued their confidence and employment of 
the pursuer, I shall not stop to inquire. The injury. that 
has been done to him by this libel, I must own, however, I 
am at a loss to conceive. He has shown none. He brought 
forward one witness, indeed, to whom he showed the para- 
graph, and asked him if he was of opinion that it was injuri- 
ous to him. But Sir Robert Dundas said, he did not know if 
the passage related to Mr Gibson. He did not know anv 
thing of the case of Mackay, or of this cause itself. It might, 
or it might not be injurious, for any thing he could say. I 
am really at a loss to discover what injury has been done 
to the pursuer by this publication. What Sir Robert 
says, I do not exactly know. There are some persons (Sir 
Robert is not one of them), whose names have been in the 
mouths of the public for the last thirty years ; and among 
these Mr Gibson's ranks high, if he may not be called the 
leader ; and if a history of Edinburgh during that period 
were published, his name would appear conspicuously in the 
Index. What evidence of injury he has shown to you, I 
am at a loss to imagine. Why, Gentlemen, would you 
visit the publisher of this article with damages, for stating 
, what the great law-officers of the country have publicly 
stated, and which for years passed uncontradicted; — and 
especially when you see an opportunity was given to the 
pursuer to vindicate himself if he thought proper to do so, 
by the publication of an opppsite and contradictory state- 
ment ? 1 am totally at a loss to imagine where the injury 
lies. 

As to the fact of an apology having been offered, it may 
be argued that this only proves a conviction on the part of 
the publisher that he had been guilty of a wrong. I sub- 
mit that it proves that the defender, after inquiry into the 
circumstances, had ascertained that the statement he had 
published was true. There can be no doubt that the de- 
fender thought it true. Mr Gibson, indeed, says that it 
is false. Well, says the Editor, if it be so, send me your 
counter- statement, and I will insert it in my paper, and 
will make a suitable apology, if necessary. Mr Gibson de-. 
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clines doing so, and brings this prosecution ; ivhich I say 
is a vindictive prosecution, and not for reparation of any 
injury done to his character. 

Gentlemen, 1 cannot help referring to a piece of very 
extraordinary evidence brought forward by the pursuer, as 
to an expression said to have been made use of by my client 
Mr Stevenson ; being an attempt to show you, that the da- 
mages you may award will not come out of the pocket of 
Mr Stevenson ;*— and what is that evidence ? It is that of 
his friend Mr Thomson, who has sworn that, in that friend's 
own house, in a confidential conversation — Mr Stevetison 
calls it a mere jest — but Mr Thomson thought it was pri- 
vate and confidential, while Mr Stevenson says there was 
nothing private or confidential in it. Mr Stevenson said he 
was supported by persons who would stand good for a mil* 
lion ; and yet Mr Thomson now comes forward and gives 
his evidence to the pursuer, against his friend Mr Steven- 
son, towards whom he does not evince any scruples of con- 
science for this breach of Confidence. It is a mere jest to 
state, that Mr Stevenson considered himself as supported to 
the extent of that precise sum ; and it is a positive fact 
which 1 now state to you. Gentlemen, that Mr Stevenson 
bears the sole responsibility of this publication, unconnect- 
ed with any other individual. . He stands here before you, 
merely to aefend his own conduct ; and he has shown you, 
and will prove to you this day, that this story, whether true 
or false, was no invention of his, or of the Editor of the 
Beacon, but is the statement of the public officers of the 
Crown, and stands entirely on their responsibility. 
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Mr Robertson. — My Lord, we now put in, the copy of 
the Beacon newspaper, being the Number dated 16th June, 
which is admitted. 

William Mitchell, sworn by Lord Gillies. 

Mr Robertson. — Mr Mitchell, you are the cashier of the 
Royal Bank ? 

A. I am. 

Q. Are you in possession of a letter from Lord Sidmouth, 

dated * Whitehall, February 1819, ' and addressed to 

the Bank of England ? 
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A* I am. 

Q. Where did yon get it? 

A. I got it this morning from Mr Ha.^ tEe easihier of 
die Ba^k of England. (Letter prodaced.) 

Q. Are you acquainted with the handvfriting of Loitf 
Sidmouth ? 

A. I am not. 

Mr Jeffrey. — ^Mr Mitchell, have yoo another letter, or 
enclosure of that now produced ? 
A. I halve. 

Q. You have no objections to piroduce that ? 
A. None whatever. 

Mr Robertson. — My Lord, I do not understand thit 
proceeding. I have not done with the examination ist 
chief. 

Mr Jeffrey. — The Court will observe, it is only as ao 
indulgence to the defender, that we allow him the benefit of 
the written evidence, produced by this gentleman as a haver. 
And, in return, we are certainly aitided to read the enve- 
lope. 

Mr Robertson. — 'My Lord, we ask no indulgence from 
Mr Jeffrey. We had, at one time, reason to think, that a 
copy of tne letter from Lord Sidmouth was to be admitted 
as evidence. That was afterwards refused. We were then 
obliged to recover the letter itself on a diligence. It only 
came to hand this morning. But this cover cannot be re- 
ceived. A letter from the Bank of England, enclosing the 
letter of Lord Sidmouth, is siifely no evidence in this cause. 

Chief CosfMissioNEK. — Mr Jeffrey only put thfe ques- 
tion as cr(755- examination. It was probably rather prema- 
turely put, if you were not done. 

Mr Robertson. — Then, my Lord, I have done. 

Mr Jeffrey. — Then the witness may produce the cover. 
(The cover was then produced.) 

Lord Meadowbank, sworn by Lord GiiLLifi^. 

Mr Robertson. — Show bis Lordship that letter; I'l^isK lo 
ptove the handwriting* (Letter shown, )^ 
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Q. Is your Lordship acquainted with the handwriting of 
Lord Sidmouth ? 

A. I am. 

Q. Is that his Lordship's signature ? 

A. I certainly should suppose so. 

Q. Your Lordship was Lord Advocate in 1819 ? 

A. I was. 

Q. Does your Lordship recollect the trial of Frances 
Mackay ? 

A. I certainly do. 

Q. Had your Lordship any correspondence at that time 
with Mr James Gibson ? 

A. I had. 

Q. Do you remember when it commenced ? 

A. I do not recollect the dates. 

Q. Was it after the trial ? 

A.I should suppose that night or next day. 

Q. Look at that letter ? Is that a letter of your Lord- 
ship's ? (Letter of his Lordship to Mr Gibson, of 1st Feb- 
ruary 1819, handed to witness.) 

. A. It is in the handwriting of my clerk, and was sent by 
me, of the date it bears. 

Mr Robertson. — I submit to the Court that the letter 
be read. 

' Lord Chief Commissioner. — Is this letter admitted by 
the other party ? If it is, it may be read. 

Mr Jeffrey. — My Lord Chief Commissioner, we have 
seen that letter of my Lord Meadowbank, at least a copy 
of it ; and to us it appears, that a great part of that letter is 
clearly inadmissible as evidence before the Jury. But, my 
Lord, we do not admit that any thing contained in it can be 
received here as evidence. It is the bare statement of a party 
who is alive, and who is here present, not made upon oath, 
and therefore, as to the facts to be established by proof, cer- 
tainly far inferior evidence to what may be had by the exa- 
mination of the witness on oath, before the Court. 

Lord Chief Commissioner — Mr Jeffrey, you need not 
go any further. It occurred to me, that the letter should be 
put into the hands of my Lord Meadowbank, and be read 

L 
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xyver by bis Lordsbip, and tben tbat.bis Lordsbip sbould be 
asked if the statement given in that letter was ia correct 
statement. His Lordship may certainly read over the let- 
ter, and then say, if, after refireshing his memory, the state- 
ments in it are correct. 

Mr Jeffrey. — Well, my Lord, we do not object to that* 
(Letter handed to Lord Meadowbank, and perused by h'ls 
Lordship.) 

Chief Commissioner. — Or probably it would me more 
correct, that the counsel got a copy of the letter and held it in 
bis hands as a brief, from which to put questions to the wit- 
ness, and let my Liord Meadowbank answer the questions so 
put, refreshing his memory as to the facts, from the letter. 
That would certainly be the more correct way, though it 
would be a litde more tedious. 

Mr Robertson. — Did your Lordship make any com- 
munication to Mr Gibson in the beginning of February 
1819? 

A. I did, and I hold ^ that communication in my hand^ 
which I can read to the Court, and which is correct in erery 
particular, so far as I know. 

Lord Chief Commissioner. — Let that be done. 

Mr Robertson. — My Lotd Meadowbank will be so good 
as read the letter* 

Mr MoNCRiEFF. — My Lord Chief Commissioner, with 
great submission to your Lordship, a great part of that let- 
ter cannot be allowed to be read as eridence. There are a 
great many particulars stated in the letter, which are totally 
inadmissible as evidence in this cause, and to which we must 
object. 

Mr Robertson. — My Lord, I understood your Lord- 
ship had ruled, that if the letter contained a true statement, 
it might be read ; and as the witness has said so, that it does 
contain a true statement, what objection can there be to its 
being now read ? 

Mr Jeffrey. — My Lord^ the plain matter of fact is, that 
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the statement in that letter cannot be receiyed as evidence^ 
though the facts stated in it may all be true. 

Lord Chief Commissioner. — It is quite clear, if parties 
agree that the letter be read in evidence, that this supersedei 
die necessity of other evidence as to the matter of the communi- 
ofltion-made in the letter, as it takes away all grounds of 
^ror in recollection ; but if the letter be not read, as contain- 
ing objectionable matter, the letter is not, of itself, exclusive 
ot the right of the pursuer or defender in the cause putting 
questions to the writer of it, in the face of the Court, to bring 
out the evidence. The letter, however, may serve the per* 
son adduced as a witness, to refresh his memory as to th^ , 
facts, at the time of writing the letter; and if it is said by 
the party who objects to the reading, that there are facts 
slated in the letter that are not admissible as evidence in the 
cause, the oiily way of settling the matter is, by allowing the 
questions to be put to the witness by one party, and objections 
to be stated to the same by the other. I have no other way 
of disposing of the matter. Do you (to the Counsel) pu( 

Jour questions, and my Lord Meadowbank has the letter iii 
is hand, and will answer the questimis, refreshing his me* 
mory from it. 

Mr Jeffrey. — My Lord, I have no doubt the introduc- 
tory part of that letter may be read ; and when his Lordship 
comes to that part which we consider objectionable, we wiU 
stop. 

' Lord Meadowbank then read-^ 



EXTRACT FROM NOTE FROM THE LORD ADVOCATIJ,: 
(mACONOCHIE), to MR GIBSON. 

Isi February, 1819. 

The Lord Advocate presents his compliments to Mr 
Gibson, and thinks it proper, for the information of the 
Governors and Directors of the Bank of England, by whom 
the expense of the trial was defrayed, and wiio might natu- 
rally be desirous of knowing the grounds upon which the 
proceeding to be immediately mentioned has been taken by 
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liiiiiy to aoqnuuot Mr Gibson, that he has deemed it incnm- 
bent upon him to apply for a free pardon to Frances 
Mackay, conTicted this day, upon her own confession, of the 
statutory offisnce of having forged notes in her (own) pos- 
session, knowing them to be forged. 

The ffronnds upon which the Lord Advocate has thought 
himself boond to prefer this qyplication for the Royal mercy, 
are^ in the Jlrsi place, that he has been informed by Sir 
William Rae, that, although no precise promise ci pardon^ 
or of her being received as a witness, was hdd out to the 

E'soner during the examinations which she underwent in 
presences, and which were conducted by Mr Gibson as 
agent for the Bank, it was fully implied^ that if she made a 
confession which might lead to the conviction of William 
Johnston Co<^ she would be taken as a witness. It was 
upon that ground alone, the Lord Advocate was informed, 
that she was so repeatedly examined; and therefore he 
should, at all events, have considered it to be a case in which 
it would not have been expedient to inflict the punishment 
of transportation, but in which it would have been advisa-? 
ble to have iqiplied for an extension of the Royal merqr, 
at least under condition of banishment from Scotland* 

Mr Jeffrey. — We want no more of this letter* 

Mr RoBERTSOK. — My Lord, we want the whole of this 
letter read to the Jury* 

Mr Jeffbet. — My Lord, it is only ex mora voluntate of 
the pursuer that this can be allowed. If the defender 

wishes to have only two or three lines more read But 

(to the defender's Counsel)— do you wish to have the whole 
read? 

Mr Robertson* — ^Yes, certainly. 

Mr Jeffrey. — ^Then, my Lord, we object to any more of 
the letter being read* 

Lord Chief Commissioner. — It is true that I stated 
the rule as applicable to both parties ; and it is this : — If 
there are documents to be produced in evidence relating to 
one particular point, no more can be permitted to be read 
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just now than what relates to that point. Mr Jeffrey says, 
i€ad the letter down to a certain part, and Mr Robertson 
calls on the witnesa to read the whole. Mr Jeffrey again 
says it is not admissible evidence, and cannot be read to the 
Court, — and so may the other side. If Mr Robertson 
wishes to have more of this letter read ; and if Mr Jeffrey 
says, that the statement in the letter is not admissible as 
evidence, the Court will take the objection into considera^ 
tion. 

Mr Robertson. — My Lord Chief Commissioner, we 
do not wish to trouble his Lordship with reading any more 
of that letter. (To the witness) — 

Q. Will your Lordship be pleased to look at that other 
letter? (The letter of his Lordship to Mr Gibson, of 2d 
February 1819, shown to witness.) 

A. This is a letter in the handwriting of my clerk to Mr 
Gibson, sent the day after its date, at least so my letter-book 
bears. 

Mr Ro^EETSON.-^Now, will your Lordship read the 
letter ? 

Mr McNeill. — While my Lord Meadowbank reads over 
his letter, I wish the clerk to read Mr Gibson's answer to 
the first letter of his Lordship — I mean the letter in which 
Mr Gibsop says his Lordship will recollect the declarations 
of Mackay were laid before him, in the view of trying 
Cook. 

The letter of Mr Gibson to the Lord Advocate, of 2d 
fe^ruary 181?, was then read by the clerk, as follows:— 



EXTRACT FROM LETTER FROM MR GIBSON TO THE LORD 

I 

ADVOCATE (mACONOCHIe). 

Mt LoBD, 2fiFebruari/j 1819. 

I have this morning the honour of your Lordship's 
note of yesterday. I regret that your Lordship should not 
have previously given me an opportunity of speaking on the 
subject of it with you. 
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Your Lordship will recollect, that the declarations of 
Frances Mackay were laid before you solely with the view 
of bringing to trial Cooke and his wife* The Bank had 

fiven airections for this being done ; and every one who 
ad previously taken Any concern in the business here, 
was of opinion thai these trials should take place. But 
your Lordship and Mr Home Drummond were of a diffe- 
rent opinion. Mr Home Drummond suggested that Mac- 
kay should be tried; and he asked if any promise had 
been made to her, or any thing done to prevent her 
being tried. I answered, that no promise whatever had 
been made her, and that, althbugh her declarations had 
been latterly taken in the view of making her a ^witness 
against Cook, nothing of this was communicated to her ; 
and she was so much impressed with the fear of bekig 
tried for her life, that, at her last examination, she had 
cried very much, entreating that her life might be spared. 

* The mntter having been fully canvassed, I said to your 
Lordship, that if it was resolved to try Mackay, I had no 
doubt she would plead guilty to the minor offence ; and it 
was agreed, that shie should be indicted on two of the notes; 
that no witnesses should be brought from London ; and if 
she did not plead guilty before the Jury to the minor of- 
fence, and of course was acquitted, she should be afterwards 

Erosecuted capitally upon the various other notes which had 
een brought home to her, the uttering of which she had 
all along acknowledged, although Sir William Rae had put 
her on her guard that her confession might do her the 
greatest injury, and that no promise or hope of any kind 
could be held out to her. 

' Your Lordship sent me your opinion in writing, that 
Cooke and his wife should not be tried, but that * Frances 

* Mackay ought to be indicted, both for uttering and hav- 

* ing the notes in her possession ; while it may be proper 
< that she should be allowed to plead guilty to the minor 

* offence.* 

The letter of Lord Meadowbank, of 2d February, in 
reply to Mr Gibson, was also read by his Lordship^ as fol- 
lows ; — 
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EXTRACT FROM NOTE FROM THE LORD ADVOCATE, 
(mACONOCHIE), TO MR GIBSON. 

2d February i 1819. 

The Lord Advocate presents hid compliments to Mr 
Gibson, and has just received his letter in answer to the 
note communicating to Mr Gibson the opinion which he 
had formed relative to the case of Frances Mackay yester^ 
day, and with which he deemed it incumbent upon him im- 
mediately to acquaint Mr Gibson. 

The Lord Advocate considers it unnecessary to recur to 
the subject, farther than to mention, that Sir William Rae 
having repeated to him this day what he mentioned yester- 
day, respecting the implied promise of her being received as 
a witness, held out to Frances Mackay by Mr Gibson du- 
ring the course of the precognition, provided she made such 
a confession as would lead to the conviction of Cook, it is 
impossible for the Lord Advocate to entertain a doubt of 
the accuracy of that respectable Magistrate. 

Mr Gibson, however, is perfectly correct in stating, that 
the Lord Advocate (who himself, he believes, and not Mr 
Drummond, put the question) was assured by him that no 
promise, express or implied, had been made during the exa- 
minations of that individual. 

It was upon that assurance alone that the Lord Advocate 
stated to Mr Gibson, that Frances Mackay ought to be 
brought to trial, being persuaded that neither Cook nor 
his wife could be found guilty upon the evidence laid before 
him* Without the evidence of Mackay, it was impossible 
to convict either of those parties ; and instead of being cor- 
roborated (which, being a socius crimikis^ it required she 
should be, in order to be a credible witness), her testimony 
was in fact disproved in more than one essential parti- 
cular. 

Witness. — I ought to mention, that, in looking over my 
papers, I found a letter from Sir William Rae, communicat- 
ing the facts, and I have it in my pocket. 

Mr Robertson. — Your Lordship recommended Frances 
Mackay for a free pardon ? 

A. I recommended that she should have a free par- 
don. 
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Q. Upon what grounds did your Lordship do so ? 

A* On the grounds stated in my first Letter U^Mr Gib- 
son, which I was not permitted to read. 

Q. Your Lordship has said you applied for the pardon on 
the ground of an implied promise ? 

A. I have stated so — and I would have applied immedi- 
ately for a free. pardon, if I had understood there had 
been a positive promise given, but I did not do so. 

Q. Where was this communication originally made to 
you by the Sheriff? 

A. The information originally conveyed to me, was by 
verbal communication from the Sheriff, when sitting in the 
Justiciary Court, exactly below the place where I now sit, — 
(his Lordship was sitting on the Bench, on the right of the 
Chief Commissioner) — and having gone into the Robing- 
room a little afterwards, I found Sir William Rae stating 
the circumstances to the Lord Justice Clerk. 

Q. Will your Lordship be pleased to state, as far as you 
recollect, what passed in the Robing- room on that occa- 
sion ? 

A. I must demur to answering the question by stating 
what passed in the Robing- room ; for though, as Lord Ad- 
vocate, I was entitled to i)e in the Robing-room with the 
Judges, I am to be instructed by the Court as to whether I 
am bound to answer the question. 

Lord Chief Commissioner.— Was the communica- 
tion made to your Lordship in the character of Lord Ad- 
vocate ? 

A. The communication was made to me as Lord Advo- 
cate. It was made to me by the Sheriff, and was discussed 
among the Judges in the Robing-room. Am I entitled to 
repeat what then passed, and to bear evidence as to what I 
then heard stated by the Judges ? 

Mr Robertson. — My Lord Chief Commissioner, we do 
not press the question. 

(Question dropped.) 

Q. Had your Lordship any communication with Sir 
Willam Rae, by letter, afterwards, relative to the implied 
promise given to Frances Mackay ? 

A. I have a letter from him in my pocket, and will re- 
fresh my memory from it. This letter is dated four days 
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Afterwards— after the verbal communication I had with Sir 
William liae. 

Q. All I ask your Lordship is, Does that letter state that 
fbere was an implied promise given ? 

Mr Jeffrey. — I object to the question in that form. 

Mr Robertson. — Did Sir William Rae state to your 
Lordship, in the first communication you had with him, thai 
there was an implied promise given to Mackay that she 
was not to be tried ? 

A. Certainly, I stated in that letter, what I heard froia 
Sir William Rae at the time, that though no precise pro- 
inise was given, yet that there was an implied promise held 
out, 

Q. I will only ask your Lordship one other questiout 
In making this communication to Lord Sidmouthi were 
you solely actuated by a desire to discharge your duty as a 
public officer of the Crown ? 

A. Certainly, I was actuated by no feeling whatever but 
the consideration that the individual in question had been 
unduly concussed to make a confession of her guilt ; and I 
conceived it to be my duty to rescue her, if possible^ from 
the situation in which she had been thereby placed. 

Cross-examined by 

Mr Jeffrey.*— I think your Lordship has stated that thift 
implied promise, communicated to you by Sir William Rae, 
was one reason why you applied to Lord Sidmouth for the 
pardon to Mackay, — but that there were other reasons that 
weighed with your Lordship. Am I right or wrong in my 
understanding of what your Lordship said ? 

A. What I understood from Sir William was, that the 
promise was an implied promise, — it was not expressed-^ 
and that the pannel (Frances Mackay) might have been led 
to believe that mercy was to be extended to her upon her 
confession — and that, consequently, there would be a miti- 
gation of her punishment. 

Mr Jeffrey. — Were there other grounds besides those 
you have now stated, on which you thought yourself called 
upon to solicit a free pardon to the pannel ? 

A. Gertainlyi there were. 

M 
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- Q. Did your Lordiliip state to my Lord Sidmouth those 
other grounds on which that free pardon was applied for, 
and granted ? 

A. If I am ordered by the Courts I will answer that 
question, but not otherwise. I made a conlBdential com- 
munication to the Secretary of State. As an officer of the 
Crown I had a right, and it was my duty to communicate 
to him, as a person in the confidence of nis Majesty, what 
I thought necessary in the discharge of my official duty ; 
and I will not answer the question, unless the Court orders 
me to do so, as I apprehend it would be contrary to my 
oath of office to disclose the secrets of the Crown. 

Lord Chief Commissioner. — I am satisfied the Court 
cannot interfere with his Lordship, or interpose betwixt his 
Lordship and the Secretary of State. 

Witness. — Thus far, however, I may state, that copies 
of the correspondence which I now hold in my hands were 
transmitted by me to the Secretary of State. Thus far I 
think myself endtled to state, for the satisfaction of the 
Court. 

Mr Jeffrey.— -Whether was this private and confiden- 
tial correspondence of your Lordship with my Lord Sid- 
mouth anterior^ or subsequent to the date of your first let- 
ter to Mr Gibson ? 

A. I only wrote one letter to my Lord Sidmouth. I had 
no other communication with his Lordship. 

Mr MoNCRiEFF'.-^Did your Lordship observe that your 
first letter to Mr Gibson says, You had applied to the 
Crown for a free pardon to Frances Mackay ? 

A. I may have said so in my letter to Mr Gibson ; but I 
certainly communicated my intention to my Lord Justice 
Clerk before I transmitted my letter to the Secretary of 
State ; and I may at same time have sent Mr Gibson's ad- 
ditional letter, probably under a blank cover ; for I find no 
letter on the subject entered in my letter-book ; but, to the 
best of my recollection, the whole of the correspondence 
was transmitted to Lord Sidmouth that day, certainly not 
subsequent to the receipt of the pardon. This took place 
about the time of my setting out for London. I went five 
times to London that year. I do not recollect the precis 
/date when I received the pardon. But I am sure I was hot 
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gone from Edinburgh on the 6th Februaryi when I receiv« 
ed Sir William Rae's letter. 

The Lord Advocatei Sir William Rae, sworn by Lord 

Gillies. 

Mr Robertson. — Your Lordship was Sheriff of Edin- 
burgh in February 1819? 

A. I was. 

Q Do you recollect of the trial of Frances Mackay for 
uttering forged notes of the Bank of England, on the first 
of that month ? 

A. I do. 

Q. Did you take her declarations previous to her being 
indicted ? 

A. I did. 

Q. Were there several of them ? 

A. There were five or six, I think. 

Q. Do you recollect being present at the trial ? 

A. The trial, when I came into Court, was over* The 
panne] had pleaded guilty, and sentence was about to be 
pronounced. 

Q. Was my Lord Meadowbank then Lord Advocate f 

A. He was. 

Q. Was his Lordship then in Court ? 

A. He was. 

Q. Do you recollect of having made a communication to 
him on that occasion ? 

A. I do. 

Q. Be so good as state to the Court what that was ? 

A. I expressed my surprise to his Lordship that the pri- 
soner should have been brought to trial ; as, from the pro- 
ceedings that took place before me, I thought there was 
sufiicient to satisfy her that she would be used as a wit- 
ness. 

Q. When you made this communication to the Lord 
Advocate, the impression on your own mind was, that she 
was to be used as a witness ? 

A. At that time, certainly, that she was to be used as a 
witness. 

Q. Would your Lordship have allowed these declara- 
tions to be taken, if you had not been impressed with a ber 
lief that she was to be used as a witness ? 

A« I do not think I should. 
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Q. When die dedarations of Maduiy were taken, were 
the questions put to her such as are usoallv pat in the pre- 
cognoscing of a witness ; or were they such as to bring out 
cvideooe against herself, and as are usually put to a person 
who is to be brought to trial ? 

A. I am not aware that they were of a different descrip- 
tion from the questions usually put in precognoscing a party 
supposed to be concerned as accessory to a crime. 

Q. On making the communication you have stated, to 
the Lord Advocate, what reply did his Lordship make ? 

A. He seemed to express his surprise, as if the commu- 
nication I had made was new to him. 

Q. Then you understood his Lordship was not previously 
aware of the promise ? 

A. The nature of my communication to him was that of 
a complaint, that he should have proceeded to try Mackay, 
in the circumstances of her case. 

Q. Did your Lordship then go to the robing-room ? 

A. My impressions of what took place^ at this distance 
of time, are very faint I think I did. 

Q. Do you recollect what passed in the robing-room? 

A. No. I do not 

Q. Was Mr James Gibson, the parsuer« then agent for 
tills Bank of England ? 

A. He was. 

Q. Was he present at the examinations of Frances Mac- 
kay before you ? 

A. I think he was always present when that person was 
examined. I had frequent conversations with him on the 
subject 

Q* Had you any correspondence with Mr Gibson oti the 
subject? 

A. Yes. I had a letter, and I wrote him in answer. 

Q. Look at this letter — (the letter of Sir William to Mr 
Gibson, from St Catharines, of 4th February 1819, was 
handed to witness.) Is that tiie answer you returned tp Mr 
Gibson ? 

A. Yes, that is my answer. 

Q. Have there been any prosecutions since the trial of 
Frances Mackay, at the instance of the Bank, for forgeries 
of their notes ? 

A. I do not recollect of any at the instance of the Bank 
of England, but there have been prosecutions for forgeries 
on private banks. 




Q. Were those prosecutions conducted at th^ ijKtanc# of 
the Lord Advocate solely, or at the instance of the Baqks 
themselves, with concurrence of his Lordship ? 

A- They took place at the Circuits, where I have no per- 
sonal knowledge of the mode in which they were coa^ 
ducted. 

Q. Have there been any such prosecutions at the instance 
of any of the Banks, in the High Court of Justiciary here^ 
since your Lordship held the office of Lord Advocate ? 

A. None: 

Q. Has your Lordship known of any prosecutions at the 
public instance, for forgery, since that period ? 

A. I have. 

Q. Are you aware of any rule having been fixed by you, 
that all such prosecutions should be conducted at the in** 
stance of the Public Prosecutor, and not at the instance of 
the Banks? 

A. Just about the time of the death of the late Mr Hugh 
Warrender, writer to the signet, then the agent for tne 
Crown, I had a full discussion with the Crown Counsel, and 
at which my lamented friend the late Solicitor General was 
present, and a regulation was then made, that all proceed- 
ings against individuals accused of forgery or utteriug foj-ged 
notes, should be conducted at the public expense, and. not 
at the expense of the Banks. 

Q. When did Mr Hugh Warrender die ? 

A. I think in June 1820. The discussion arose about 
the case of Moffat, I think, who was connected with robbing 
the Paisley Bank. 

Q. You are acquainted with the handwriting of my Lord 
Sidmouth ? 

A. I have seen it very frequently. I have had correspon- 
dence with him on several occasions, 

Q. Look at that letter. Is that his handwriting? (A let- 
ter handed to witness.) 

A. I have no doubt that the signature affixed to thai let- 
ter is his. 

Cross-examined by Mr Jefi-rey. 

Your Lordship has said that there was nothing in the 
manner of taking the declarations of Mackay different froni 
the mode of conducting the examination of a party whom it 
was intended to bring to trial ? 
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A. I do not think there was. 

Q. You have said that there were certain circamstances 
in her case, which created an impression on your mind that 
she was to be used as a witness, and not tried as a party. 
What were those circumstances ? 

A. In all my practice as Sheriff of this county, which has 
now been pretty long, I do pot recollect an instance but 
ibsLtj where, after a full confession of guilt was made at 
emitting the^rs^ declaration, there were more than a second 
declaration taken from the party accused ; and, in the case 
of confession at the first examination, the second declara- 
tion was taken to allow the party to adhere, or retract the 
cenfession formerly made. I recollect of no case but that 
of Mackay's, where there ever were more. In that case, 
the examinations were repeated ; and my impressions, that 
it was not intended to bring her to trial, but to use her as a 
witness against Cook, was partly founded on the number of 
the declarations; — and another CTound was, — that these 
examinations were allowed in order to corroborate what 
others had said ^ and the object of the Bank was, as I un- 
derstood it, to see if the testimony of this woman agreed 
with that of the other witnesses in regard to Cook. 

Q. I need not ask you if Mackay was made aware, or 
was warned by you, Sir William, at her first examination, 
of the danger ^he inci|rred, if she n^ade a confession of her 
guilt? 

A. Most fully, 

Q. And yet she acknowledged her guilt ? 

A. She did. 

Q. I think. Sir William, you have said you came to the 
resolution, along with the other law-officers of the Crown, 
here, after the case of Moffat, of establishing a regulation 
that all prosecutions for forgery, or uttering forged notes, 
should be afterwards conducted only at the instance of the 
public prosecutor ? 

Q. Do you know that Banks were in use to conduct and 
defray the expenses of prosecutions for forgeries of their 
notes at their own instance, and by their own counsel and 
agent ? 

A. I do. 

Q. Are you aware, or do you recollect any such cases, 
where your Lordship was one of the counsel for the Bank 
of England— the case of O'Neil inl802 ? 

A. I do. 
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Mr Robertson. — Was Mackay examined in the way 
that it is common to examine a socius criminis ? 

A. Persons so examined are always examined as sodi 
criminis^ and, of course, Mackay was so ; but their declara- 
tions are not taken again and again. 

Q. Here there were several; and you understood she 
was to be used as a witness ? 

A. I certainly understood, and so I believe was Mr Gib- 
son's understanding at the time, that Mackay should not be 
tried, but that Cook should be tried ; and the examinations 
of Mackay were taken as to Cook ; and, if I mistake not^ 
some of her declarations, either one or two of them, were 
not read over to her when she was subsequently examined. 

Q. The two last were not read over 7 The practice, I 
understand, is to read over the previous declaration to the' 
prisoner, before he is put on his examination a second 
time? 

A. The practice is, to read over to the accused what 
they have formerly said. This was not done here. 

Q. You never saw so many declarations before taken 
from a party who was to be tried ? 

A. Never. 

Q. How long were you Sheriff of this county ? 

A. Ten years. 

Mr Moncrieff. — Were you Sheriff in 1818, Sir Wil- 
liam? 

A. No. I was Sheriff from the year 1809 to the year 
1819. 

Q. Is it customary to read over the declarations to the 
accused party ? 

A. It is. The declarations will speak for themselves. 

Witness. — I ought to explain to the Court, that the let- 
ter I wrote to Mr Gibson was written by me in answer to 
oiie from Mr Gibson, when the whole circumstances were 
fresh in my mind ; and if there be any thing in that letter 
inconsistent with what I have now stated upon oath, I should 
think the letter entitled to the greatest credit. 



LETTER, SIR WILLIAM RAE TO MR GIRSON. 

St Catharines^ 4fth February ^ 1819. 

I have to acknowledge the receipt of your letter, of yes- 
terday's date ; and feel no difficulty in doing you the jus- 



tite to say, that, in the cotirse of the proceedings agamst 
Frances Mackay, you never showed any anxiety to hav^ 
that person prosecuted. You seemed to concur perfectly 
in opinion with me, that Cook was the proper person to 
make an example of; and that he ought to be tried, even 
if the case should fail, which, from the whole circuiBstan^esy 
we were hopeful would not be the result. I certainly un*> 
derstood from you that you had communicated this opinion 
to the Crown Counsel, and that it was solely in consequence 
of their determination, and contrary to your wishes^ that 
it had been resolved to bring Mackay to trial. 

With respect to the proceedings against Mackay which 
took place before me, I certainly understood, when she was 
Jlrst examined, that there was a possibility of her being 
brought to trial ; and I therefore gave her the caution td 
which you refer, and which it is the uniform practice to 
give to all persons before acknowledging their guilt in any 
crime. From the course which it was, however, found ne- 
cessary afterwards to pursue in the course of the investiga- 
tion, my mind became fully impressed with the idea- tnat 
Mackay was to be used as a witness. She was re-examined 
either five or six times, and this not for the purpose of fur- 
nishing evidence against herself (for her first declaration 
was sufficient for that purpose), but in order to render her 
deposition consistent and correct when she should come to 
give evidence against Cook. Had not this been my im- 
pression, I never would have admitted of these repeated ex- 
aminations, as I have no idea of harassing poor creatures 
to furnish evidence for their own conviction. That the ob- 
ject of the re-examinations of Mackay was such as I have 
described, their own tenor will evince. 

Most certainly, no subsequent assurance was given in my 
presence^ nor^ do I believe^ any where else^ to Mackay, that 
she was not to be tried ; but when the circumstances attend- 
ing her examinations were sufficient to satisfy my mind that 
she was not to be used as a witness, these may surely be 
supposed to have had the same impression upon her. I was 
fully convinced that such was Mackay's impression^ and 
that she emitted the greater part of these declarations un- 
der the conviction that she was thereby doing what was 
most likely to free herself from trial and punishment. In 
such circumstances, to bring this girl afterwards to trial, 
and to found on those declai'ations as evidence against her, 
appeared to me to be i/^rong. 
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As noticed in your letter, I expressed a strong opinion 
that Mackay should not be tried, in which you seemed fully 
to agree ; and if my memory does not much deceive me, 
you mentioned that the matter would end in the Lord Ad- 
vocate obtaining a pardon for her. I had no opportunity 
at that time of directly communicating with the Advocate;, 
and at any rate, as his Lordship had made up his mind after 
a full knowledge, as I presumed, of the whole circumstances, 
I should probably have considered my interference as use- 
less and uncalled for. 

In bringing into notice^ the foregoing circumstances, t 
was solely influenced by a wish to do justice to this girl, 
and to afford her a better chance of pardon. 

In the practice of Scotland, by which a person accused 
of a crime is brought before a judge for examination, with* 
out agent, counsel, or other adviser of any kind, and where 
the examination is reduced into writing, and to be after- 
wards used as evidence against the accused upon trial, a 
deep responsibility rests on the Judge, and he would be 
most culpable, if any thing favourable to the party should 
occur in the course of such examination, and he should fail 
to give such party the full advantage of it. Had the trial 
proceeded, I should doubtless, as a witness, have mentioned 
the above circumstances ; and, finding that Mackay was to 

Elead guilty, I felt it right that these circumstances should 
e known as likely to affect her future fate. 
In doing this, however, I am confident that I said nothing 
from which it could be inferred, that, in the course of the 
proceedings before me, any part of your conduct had been 
such as hot to meet my approbation. 

I have the honour to be, &c. 

Wm. RAK 

Mr McNeill. — There were put into the process by the 
pursuer, certain accounts of business done by him for the 
Bank of England. We found upon the abstract of the ac« 
counts for the prosecution against Knox, which is nearly 
1200/. besides general trouble, making 1250/. in all. The 
accounts need not go to the Jury. 

Lord Chief Commissioner. — Under what head of the 
justification do these accounts come ? 

Mr McNeill. — I stated the circumstances under the gene* 
ral head of the prosecution. 

N 
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LoBD Chief Cohmissioker. — If the defender's counsel 
don't object — I don't. 

(No objection taken.) 

Mr M^Neixl. — We next put hi thfe cofrespiradence be-' 
twixt Mr Gibson^ Mr Stevenson, and Mr Nimma 

(No objection.) 

Also, the letter from Mr Gibson to Mr Eaye, of 6tb 
December 1818, and Mr Kaye's answer of 11th December 
1818. 

(No objection.) 

Also, the letter of the Bank to Mr Gibson, of date 0th 
March 1819. 

Mr Jeffkey* — My Lord, we object to the potting in of 
that letter as evidence, for reasons too plain to need to be 
stated to the Court. Is/, It is a letter from ^e Secretary 
of the Bank of England to Mr Gibson, not to explain any 
thhng that passed at the trial of Mackay, or in answer to any 
letter of Mr Gibson's that has been put in evidence* It 
can be no evidence therefore against Mr Gibson. 2d^ It 
contains no statement of facts, and it is. not given on oath. 
And, last of all, it does not bear upon this case — ^and is not 
connected in the slightest degree with the statement of the 
defender, or the evidence required to sn^^ort that state- 
ment. 

Mr M*Neill. — I apprehend it is very competent evi- 
dence* I say that a correspondence took place betwixt the 
Officers of the Crown here and the Secretary of State, re- 
lative to this trial, — that that correspondence was communi- 
cated to the Bank of England, — that it was acted on by the 
Bank, — and an order was issued by them to their agent, Mf 
Gibson, disapproving of his conduct regarding that matter, 
and directing him not to act or take a single step in such 
prosecutions in future, but with the advice and by the di- 
rections of the Lord Advocate; and that this letter contain- 
ed that order. 

Mr Jeffrey. — Supposing the production of that letter 
were relevant, it has been proved to the Court and the Jury 
this day, that the application to the Secretary ot* State for 
the free pardon to Mackay, was ii^ade upon grounds totally 
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different from those stated in the libellous passages of the 
Beacon — upon grounds which yet- remain a secret in the 
breasts of the Secretary of State and my Lord Meadow* 
bank. But, even if this were otherwise, and if the contents 
of this letter are to be proved and received in evidence, 
they must be so habili modo. Thejr cannot be received 
here as the mere statement in writing of an individual, 
pot a party in the cause, and not sanctioned by the oath 
4>( that ojLher indivlduat 

LoBD Chief Commission j^b. — There is nothing so cleai^ 
as that this letter is not evidence that can be received by the 
(Court. The facts stated ii|i the letter should be brought be- 
fore the Court by examining the witness in the foreign couut 
try, on interrogatories specially adjusted and put to him in 
phie^ and also upon cross-interrogatories. Or, if the witr 
jiess be here, let him be put into tne witness's box, and the 
facts stated in the letter proved, as was done this day in the 
4cases of the Lord Advocate and my Lord Meadowbank^ 
whose letters were read and proved. It is only in that way 
that thU letter can be held as containing a statement of facts 
made iipon oath. But there may be grounds of objection 
to its being received in evidence^ arisino out of the terms of 
the letter itself; — as for instance, if, on looking at the letter^ 
it appear that the words of it do not apply to the question 
at issue here, it cannot be read* What is the question here? 
The libel is divided into two points, ist^ It is pleaded by 
the defender that it is not a libel against the pursuer; andf, 
2<y, EUo that it is a libel, it is justified by the facts. Now. 
as to the first pf these points, no evidence has been led, and 
none is necessary, being a matter of construction. But if 
this letter only alludes to the damage sustained by tjie Bank 
of England, or to the adjustment of Mr Gibson's accounts, 
ox to any matter which happened after the date of the in- 
dictment, it has notbinj? to ao with the issue taken in justi* 
fication of the libel; tor that justification refers to a pro- 
mise alleged to have been made by Sjfr Gil:|son to the wo- 
man Mackay prior (o the date of her decl^iaitio^s, and not 
to any thing else. 

Mr RopERTS|ON. — My Lord Chief Cop^missioner, wein-^ 
tended to produce also the letter of Lord Sidmouth to the 
Secretary of th^ Bank of England ; but as the pursuer will 
no doubt object to it also, as not being evidence, and jbOi we 
do not think it necessary for thed^ftc^) we here clo9e thf 
«Me of jhe defondtf • 
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Mr Jeffrey. 

My Lord Chief Commissioner — Gentlemen of tbe Joiy^- 
It is now my province to say a few words in behalf of the 
pursuer in this case, the whole evidence of which is now be- 
fore yon, and has been Fully disclosed in the writingi prcK 
duced, and the oaths of the witnesses ; and, GeDllemen, as I 
cannot but presume that you have already made up jonr 
minds upon that evidence, I shall endeavour to states m as 
narrow a compass as possible, the few observations I think 
it advisable to submit to your consideration, on the argn* 
ment, both in point of law, and on the facts, which u now 
maintained by the defender. 

Gentlemen, I shall proceed at once to the statement of 
what the question before you really is, and to the connder* 
ation of tne different views or branches into which it is di- 
vided. As the argument of the defender is lud, yon bafe 
substantially two questions before you. The one, WheCiitf 
the evidence has proved that the publications in the Beiam, 
complained of, are injurious to Mr Gibson, generally, in bis 

{>rofessional character, as the Agent of the Bank of En^ 
and, and as a gentleman ? And, secondly, Whether, m 
addition to this general calumny, there is here a positive and 
precise statement of a false, malicious, and scandaloos charge^ 
most pertinaceously advanced against him, and repeated, in 
spite of all remonstrances ? 

I must beg of you, at the outset, to attend particniary to 
these two points,^not only as the evidence addaced is ap- 
plicable to each of them separately, but because the Issues 
arc directed to these different views of the case. 

On the first of these points, the defender has no evidence. 
He has taken no Issue on this first branch of the cause, and 
has adduced no proof; but has rested his defence entirely 
on argument and observations, intended to show that the 
libel did not specially allude to Mr Gibson, but was matter 
of general discussion. The whole question under this head, 
therefore, is a mere question of construction, and resolves 
wholly into this, What is the true meaning and purport of 
the passages complained of? But, Gentlemen, although 
it be so, still the question is peculiarly fit for the cognizance 
of a Jury; because, in every case where there is a complaint 
of the character of an incfividual being attacked, it is the 
appropriate province of a Jury to say what is the plain and 
fair sense of the expressions employed ; and the simple ques- 
tion to be put and answered, in all such cases, by the sound 
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understandings of plain men like you, is, — Do the passages 
complained of really bear the construction put upon them 
by the pursuer? And although we at the Bar, may refine 
and comment upon the expressions made use of in this libel, 
and twist the meaning of the words to suit our own particu- 
lar views of the case, it must be left at last for you to deter- 
mine, on applying your common sense and plain under- 
standings to the subject, what, on the whole, is the scope and 
tendency of the passage ? 

Gentlemen, the first defence is, that the remarks in the 
libel are matters of general discussion, and do not refer to 
the pursuer Mr Gibson, at all ; that every thing is stated 
and argued in the abstract, and nothing more asserted 
than that the system of Bank prosecutions is unwise and 
injudicious, — and that thereby there is incurred a very 

freat and unnecessary expense, not indeed to the public, 
ut to the banks who engage in such prosecutions. As 
the defender has thus fairly disavowed the idea of im- 
puting to Mr Gibson any actual desire to enrich himself or 
liis Whig friends at the expense of the Bank* of England, 
and as the defence is rested on no such allegation, I only 
wish you to take the paper in your hands, and ask your- 
selves, if, taking the whole scope and meaning of the pas- 
sage into consideration, there is any conceivable gloss by 
which such an innocent and general sense can be put upon 
this libel ? I pray you to attend to the terms of it. The first 

Eart of it, no doubt, is general discussion, though pro- 
ably introduced for the sake of the personalities that fol- 
low ; and, Gentlemen, you are not to suppose that there 
ever was such a letter written and despatched as is there 
referred to ; or, at least, if there truly was a real cor- 
respondence between the writer of the letter and the Edi- 
tor of the Beacon, it has not been proved to you in evi- 
dence. The method here resorted to, is contrived mere- 
ly to give a kind of dramatic variety to some of the ar- 
ticles in the newspaper. The author of the article sits 
down, and writes a letter to the Editor, — that is to him- 
self, which he subscribes X; and this he answers by an- 
other article subscribed Y. That is always the case with 
such publications, and the practice is well known and acted 
upon, and in daily use among Editors of newspapers here. 
It cannot, however, be affirmed with certainty, that there 
was any intention in the mind of the person who wrote 
the first letter to enter upon any thing but a general 
discussion on the law of forgery ; and even in the second, 
there is, no doubt, only a reference to certain remarks 
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on the prevenlion of forgery, which Ae writer characterr 
jses as somewhat peevish on the part of their author. But 
th^n it proceeds to state, — < the author of that article says, 
^ *^ It is well known that, as the forms of the law stand at 
< present, it is better for a Scotch Bank to pay a thousand 
^ forged one pound notes than to prosecute a forger; at least 
^ it has been stated by the best authority, that, before a for- 
^ ger was executed, it cost a Scotch Bank 1200/. " Now, 

* every person who is at all informed on the subject, knows 

* that, in order to obtain the conviction or execution of a for- 
^ ger of its notes, no bank in this country ever necessarily eoh 

* pended twelve hundred pence. ' 

Now, Gentlemen, in the Jirst place, I say this is not true, 
and that, up to a particular period in the year 1820, the 
Crown uniformly refused to defray the expense of these pro- 
secutions, and left the whole charge and burden of them 
to the Banks themselves, who prosecuted by their own 
agents and counsel ; — so that this statement is positively unr 
true. 

But then the libel says, ^ As soon as a forger ^meaning 
forgery) is discovered to have been committed, a Dank has 
only to give information to the Public Prosecutor, the 
Procurator-fiscal, and the crime will then be investigated, 
and the criminal brought to justice at the public expense;, 
in the same way that any other criminal would be disposed 
of, who liad committed any other crime to the prejudice 
of an individual. When, however, this course is not f<d- 
lowed, and banks or their legal advisers (meaning thereby 
to designate and point out the pursuer), from too keen an 
attention to their own interest, instead of leaving matten^ 
to be conducted in the ordinary way, by the official per- 
sons appointed for that purpose by the public (meaning the 
Lord Advocate), officiously volunteer to assist in the in- 
vestigation, and where, imagining that their (meaning the 
the said bank's) affiiirs are of too great importance to be 
intrusted to the Counsel and Agent whom Goverment has 
been so credulous as to intrust with the management of 
the criminal business of the country, (meaning the coun- 
try of Scotland), they are not satisfied unless they have 
also the benefit of the eminent talents of the great Agent 
of Whiggism, (meaning the pursuer), and half a dozai 
Whig counsel ; I am not prepared to deny, that a bank 
may be forced to disburse even a greater sum than i200/. 
Before, however, I can speak deci^^ively as to Mis, I must 
first laiowjrom Mr James Gibfon tV.& (meaning the 
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* Ymrfsuetf Writer to the Signet), how much the convicdonf 

* of a forger here used to cost the Bank of England. ' 

Now, Grentlemen, taking all these statonents togetheff 
and without seeking at present to derire any lights as to 
their meaning, from the unequiyocal libels that ensue, caif 
you entertain any reasonable doubt, that the legal adTiseni 
of the Bank of Lngland are here charged with officiously 
intruding themselves into the management of prosecutions 
for their own private emolument ; and that, amongst those 
legal advisers, Mr James Gibson is the first, if not the only 
one, who is alluded to as acting in this improper manner r 
It has been said, indeed, that the charge is primarily made 
against the Bank themselves, and not their advisers : But 
how can Banks be supposed to interfere in such legal pro-' 
eeedings ? They do nothing in such matters, but accord-* 
ing as they are directed and counselled by their legal ad-' 
visers. How then could the banks — how could the Bank 
of England, who must be totally inexperienced in suck 
matters^ and whose information must ail be derived from 
tb^ir agent here, acting in concert with, and as cour* 
seHed by, the Lord Advocate — how could they be the 
parties referred to ? And what can this libel mean or in- 
tend to hold out, but that it is the law agents of the Bank 
to whom reference is made ? It can have no meaning what- 
ever unless it applies exclusively to them. I ask you. Gen- 
tlemen, if there can be any other meaning which you can 
affix to the passage, or if there can be a more calumniou«,' 
insidious, and injurious statement than this, where the de- 
fender presumes to say that the proper way of eslimatittg 
ike loss of the Bank in such prosecutions, is to get a state- 
ment from Mr James Gibson — the pursuer,-~of what has 
been the amount of his charges against the Bank for pro- 
curing convictions of such offenders? 

And therefore I say, that without any extraneous lights to 
show what were the feelings of the individual writing this pa- 
ragraph, it is undeniable, that here is a statement given to 
the public, that by the officious and obtrusive interference of 
the Bank of England, and of the pursuer Mr Gibson, as their 
agent, — in prosecutions at the instance of the Crown a- 
gainst the forgers of their notes, — and by not leaving these 
prosecutions to be conducted by the Lord Advocate and the 
other Crown counsel in the usual way, a very serious in- 
jury was done, — not indeed to the public, — but to the Bank 
themselves. Gentlemen, I say it is impossible to read thb 
passage, without condnding, that the writer of it intended 
to convey to the minds of ttie readers aa inapressioiiy dial 



ibe pursuer, Mr Gibson, and others employed by him, had 
officiously intruded themselves into the proper business of 
the Crown counsel and agents, — for their own emolument; 
and, in fact, that the pursuer had swelled and extend^ his 
charges against the Bank improperly, and to an unreasona,- 
ble and extravagant amount, particularly by the employ- 
ment of half a dozen Whig counsel; being double the num- 
ber of counsel usually employed by the Crown in such 
prosecutions, — and that in doing so, he was guilty of pro- 
stituting his office as agent of u\e Bank, and incurring a 
needless and wasteful expense for his own private emolu- 
ment and advantage* 

, Gentlemen, if any farther confirmation were required of 
the malignant spirit of this passage, you will find it in one part 
of the statement made in behalf of the defender : For yoa 
cannot but remember, that, in accounting for the fact uiat 
Mr Gibson, notwithstanding the charges made against him, 
was still held in respect by his friends, and continued in 
his agency for the Bank of England, — he stated, that there 
were some persons on whose mmBs no exposure could pro- 
duce the least effect, when they had once taken it into their 
heads to be the patrons of particular individuals* Gen- 
tlemen, you see here the true spirit of this defender ; and 
find him still, though baffled and mortified, malignantly 
hankering after the ruin of the pursuer, and seeking if pos- 
sible, still to induce the Bank to withdraw from him its 
confidence and employment; and if it was ever necessary 
to require a commentary upon this statement, you have it 
now from tlie mouth of the other party himself; and that, 
too, while writhing under the cruel necessity of retracting 
the charge he formerly made, of Mr Gibson having ren- 
dered unreasonable and extravagant accounts to his em- 
ployers, — a confession which he has been forced to make^ 
from the galling nature of the real facts of the case^ as 
established by the evidence. In point of fact, the pursuer 
has most triumphantly disproved these charges by the evi- 
dence of the highest officer of the Supreme Court of this 
country in such matters, whose duty it is to tax all ac- 
counts of business — I mean Mr Guthrie Wright, the Au- 
ditor of Court, who has testified to you this day, that he 
examined carefully these accounts of the pursuer, and that 
they were charged with great moderation ; — and diat, in his 
<q)inion, from the tenor of the business done, more atten-» 
dances and charges might have been properly made against 
the Bank than what were actually made by Mr Gibson ;. and 
that many other persons of respectable character in the 
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fession would most likely have charged more than Mr Gibson 
has done. 

Gentlemen, one item of these accounts has been brought 
forward to show, that a sum of 1200/. was actually charged 
for conducting a criminal prosecution at the instance of the 
Bank. But you must all know, that the absolute sum of 
expense incurred is not the thing to be looked to, in judg- 
ing of the moderation or extravagance of the charge ; for, 
in many instances, where the greatest prudence and parsi- 
mony are displayed by the agent, a great but necessary ex- 
pense must be charged to the employers. In one of the ac- 
counts rendered by Mr Gibson to the Bank, the total amount 
was 1173/.: But this was a rare case, where an immense 
deal of labour was joined to a very great expense. In that 
case the sums actually paid out by Mr Gibson were upwards 
of 1000/., and the whole charge applicable to the services of 
die agents, for trouble and correspondence during a period 
of four months, did not amount to more than 1 IS/. In other 
cases, the outlay and profit were equally disproportioned,— 
and in this case of Mackay's, including the expense of the in* 
dictment against Cooke and his wife, the whole expense did not 
exceed ^76/. : But even if it had been bevond the maximum 
stated in the libel, I do not care, as Mr Guthrie Wright, the 
Auditor of Court, whose experience in such matters ought 
to give weight to his opinion, says that the charges made by 
the pursuer are uncommonly moderate, and below what others 
would have charged if they were placed in the same situation* 
The evidence olMr Balfour directly shows, that Mr Gibson 
was very parsimonious and frugal of the monev of the Bank; 
that he paid the witnesses by the assistance of a macer, and 
according to the regulations established in the Exchequer, 
The witnesses in that case complained loudlv of the way 
in which the}' were paid ; and lastly, you find the pursuer 
himself writing to the Bank's agents in London, and en- 
deavouring to excuse his own moderation in making these 
outlays, by stating, in reference to the claim of some officers 
of Glasgow, whom he had not paid so liberally as they ex^ 
pected, and on which account they had gone away dissatis- 
fied, and complained to the Bank. ^ In every case in which 
^ the Bank is concerned, I find it a general rule, that every 
^ one thinks himself entitled to plunder it to the utmost ex- 
* tent. ' And yet he is charged in this libel as being wasteful 
of the money of the Bank, and of unnecessarily multiply- 
ing and heaping up expenses against his employers, for hh 
own private advantage ! 
Gentlemen. I n^ not remind you that Mr GibeoO) in 
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Gondncting prosecutioos for the Bank of England against 
the forgers of its notes in this country, must necessarily in* 
cnr more expense than would be requisite in an ordinary 
case of forgery, or than would be requisite in a prosecution 
for the same crime at the instance of the Bank of Scotland. 
He has to hr'mst down the principal witnesses in such pro* 
secutions from London, and must unavoidably incur a great- 
er expense than would be necessary here, where the witness- 
es have seldom or never to be brought from beyond the Bor- 
der, or from a distance much greater, and where fewer 
witnesses are required to prove the facts, and where, in 
many instances, it can be done at the Circuits even with less 
expense than before the Court of Justiciary her«* 

On this first branch of the case then, — where no attempt 
has been made of a justification, and no opportunity taken of 
leading counter-proof^ and where the defender endeavours 
to get quit of the case by a mere side-wind — the result ne* 
cessariiy is, a complete justification of Mr Gibson from all. 
these charges ; and it is for you, Gentlemen, to say if 
any man does not see, at a single glance, that this libel 
charges Mr Gibson with unskilful management of the busi- 
ness, and profuse expenditure of the money, of the Bank, 
and that this statement is dictated by pure malice, and in 
order to deprive the pursuer of the honourable poet he 
holds as the Attorney of the Bank of England .in this 
country* The charge itself, you will be aware, is distinctly 
admUted to be totdly unfounded and unjust ; and, if you 
are satisfied that it has been made^ the pursuer considers 
himself as fully entitled to ask such an amount of damages 
as you. Gentlemen, may think fit to give him. 

Gentlemen, the remaining branch of the case stands in a 
difierent situation ; and, after the statement you have al« 
ready heard in the outset of the case^ and the evidence 
whicn has since been laid before you, I would not be justi- 
fied were I to detain you with many farther observations* 

Gentlemen, I shall not read the words of the charge to 
you again ; but I pray your attention to what is, beyond 
doubt, the precise import and amount of it. It is a state-, 
ment, unqualified by any implication that a positive pro- 
mise was made to this young woman to induce her to con- 
fess her guilt, and become a witness against other delin- 
quents, that she should not be brought to trial at^alL It is 
an averment unequivocally and most solemnly made, that she 
was induced by such a promise on die part of Mr Gib^oUt 
and by a full reliance on it, to make a confession of her 
tpSLty which she would not otherwise have made; and that 
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this promise was broken by Mr Gibson, not by conni- 
vance with the Public Prosecutor, but by a deliberate and 
intentional concealment from that ofScer of the Crown of 
the promise so given ; and that by that promise only was 
the evidence of her guilt elicited from her* This is the 
direct} precise, and most atrocious statement given in this 
Libel — a deliberate charge of a cruel and unmanly crinte^ 
which is said to have been detected in the hour of its con- 
summation; and to have excited — as it well might — the 
surprise and indignation of the Lord Advocate and of the 
Court, the moment they were made acquainted with it, and 
for which the pursuer was looked upon by the Court in 
terms of the highest disapprobation in the nearing of the 
multitude assembled at the trial, and on account of which 
the Lord Advocate made application for a free pardon to 
this unhappy woman, which he immediately obtained, and 
thus defeated the cruel and inconceivable schemes of Mr 
Olbson against this young woman. 

Now, Gentlemen, how stand the facts, and on what alle- 
gations does the defender now rest as a justification of this 
diabolical and pertinaciously maintained calumny? Why, 
he says that, to be sure, there was no promise at all to 
take her as a witness, and no concealment of the promise ! 
They do not venture now to call it a promise. But they 
say there was an impression made on the minds of thira 
parties that such a promise was implied ! This is the pi- 
tiful apology ! and yet you have evidence before you, that 
this impression of an implied promise existed in the mind of 
one party only (the Sheriff, Sir William Rae), and that it 
was founded exclusively and altogether on documents which 
were in the possession of all the parties concerned with the 
prosecution — on whose minds no such impression was made I 

But, Gentlemen, let us see, a little more minutely, how 
the facts stand upon the proof now before you. The aUe- 
gation in the libel is, that the pursuer Mr Gibson, by a 
promise made to this woman that she should not be tried^ 
but be taken as a witness, induced her to confess her guilt ; 
and then, by concealing that promise, prevailed on the 
Lord Advocate to make an unjust and inhuman use of the 
confession thus obtained. But how does the proof stand ? 
It shows that there was no promise ever made to her by 
the pursuer, either direct or implied. Yet it is only on 
the fact of such a promise being made that the defence 
rests. You have the woman Mackav's own evidence^ 
that she never so much as spoke to Mr Gibson during 
the whole of diese procee^gs. She denies the whole ; * 
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she states distinctly that there was no promise made to 
her, direct or implied; that she never understood that 
such a promise existed in any shape, or entertained . any 
expectation that she was not to be brought to trial, even 
to the very last I Her evidence as to all these matters i» 
not contradicted ; it is not impeached in the slightest 
degree ; and therefore you are bound to give it the most 
iikiplicit credit. If Mr Gibson had betrayed her, by eli* 
citmg a confession of her guilt on a promise not to try her^ 
and nad afterwards forced on her trial, and procured her 
conviction by concealing the promise he had made from the 
Lord Advocate, and if to that officer of the Crown alone she 
was indebted for her escape from punishment, and for the 
free pardon he had procured for her crimes, how must she 
now look upon Mr Gibson but as her baffled and defeated 
tyrant, or upon his Lordship but as the instrument in the 
hands of Providence for blasting the front of her oppressor? 
Her evidence is, therefore, above all suspicion, when it is in 
favour of Mr Gibson ; since it can only be from a conviction 
of an essential benefit, and unmerited favour having been 
conferred upon her, by allowing her to plead guilty to the 
minor offence charged in her indictment, that she could 
possibly look upon Mr Gibson with those sentiments of 
gratitude which his conduct towards her merited, and 
which her appearance this day as a witness so' fully evinc- 
ed* Yet she repeats her statement in the most decided 
manner on the question being put to her, that no such pro- 
mise was ever made to her, and that she never relied upon 
its fulfilment. The case is closed, therefore, by her evi- 
dence, that no such thing ever existed in her mind* She 
uttered no expression of disappointment — she exhibited no 
surprise at being brought to trial — and there is nothing 
whatever in the whole course of these proceedings indicat- 
ing, in the slightest degree, that such a promise, express or 
implied, ever was made to, or entertained by her* 

But, Grentlemen, you have it farther proved by the Sheriff 
Sir William Rae, by Mr Christie, the partner, in business, 
of Mr Gibson^ by Mr Balfour, their clerk, by her far 
ther, and by the mouth of the woman Frances Mac- 
kay herself, that, so far from having been induced by 
Mr Gibson, by a promise that she should be received as 
a witness, to confess her guilt when she was brought be- 
fore the Sheriff to be examined, that she began by mak- 
ing a full disclosure of her guilt to Captain Brown, then 
Soperintendant of Police ; and, in spite of the warning given 
her by the Sheiifl^ that she was not bound or called tqpoii 
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to make any confession, or give evidence that might be used 
against herself, she again, on her first appearance before 
that Magistrate, made a full and spontaneous admission of 
her guilt. It is therefore, in the Jirst place, not only not true^ 
but it is utterly impossible^ that she could have been indu- 
ced to make these declarations on the reliance of any pro* 
mise, express or implied, on the part of Mr Gibson, that 
she should not be tried. She says expressly that she never 
heard of such a thing; that she never even dreamed of it; 
and that nothing was ever said or done to give her the least 
reason for entertaining any such impression : and, secondly^ 
this disclosure of her guilt was made before any one of the 
things had happened from which this implie4 promise has 
since been inferred* 

Is it possible, then, for you to entertain the least doubt 
that this charge is false ? It is a statement of Mr Gibson's 
going to a young woman, and inducing her to confess her: 

fuilt, on a promise that she should not be tried, but be ta- 
en as a witness against her associates, and afterwards break- 
ing that promise, and treacherously and inhumanly putting 
her into the hands of the Lord Advocate for trial, upon the 
evidence extorted from her in reliance on that promise, and 
which evidence he could not have used against her but by 
incurring the guilt of violating the promise he had made. 

Gentleman, we now come to the second point of the case^ 
which is, the concealment of the promise made to Mackay 
from the Lord Advocate. Gentlemen, I have shown you 
that there was no promise made, either express or implied ; 
and if there was no promise, there could be no concealment 
of it from his Lordship. But let us take a look at the na^ 
ture of the evidence adduced by the defender, in the vain 
hope of establishing a justification, or rather a mitigation, 
of the libel. 

And, Jirsty you have a statement on the part of the Lord 
Advocate (Lord Meadowbauk), who does not pretend to 
any knowledge of the promise himself, but who has stated, 
that it was fully implied in the information of another party, 
(Sir William Rae), a very respectable gentleman, but whose, 
information on the subject of that implied promise his Lord- 
ship had evidently misunderstood. He himself had no know- 
ledge whatever of such a promise, but what he received from 
the communication of Sir William Rae; and, therefore, we 
have no evidence of a promise, but only of a misconception on 
the part of his Lordship ; because, by an erroneous impres- 
sion on the mind of the Lord Advocate, or of Sir William 
S^ it is not possible to prove that any suph promise ever 
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enListed. The statement of his Lordship can aflbrd no en^ 
deoce wbaterer, except merely to show the source from 
which his misconceptions arose^ and the nature of the in- 
formation giren him by the Sheriff. And then, 
- Crentlemen, if we go through the examination of SSr Wil- 
Kam Rae, we will find that ke does not aver that there was 
any promise held out to her that she should not be tried. 
Alter the examinations of Frances Mackay were concluded, 
you hare it in evidence^ that it was the design of the Bank 
that she should not go to trial ; and if that had not been 
to, Mr Gibson would not have gcme so &r as he did in tak- 
mg her declarations. 

Gentlem^i^ you will remember an important part of the 
testimony of Sir William Rae, being his evidence to the 
conduct of Mr Gibson in taking the declarations cf Mac- 
kay. The Sheriff certainly had some expectation or imprea- 
sion that she was not to be tried, but to be used as a wit- 
ness ; but when he was asked to state the grounds of that 
impression, his evidence just comes to this, that the num ber 
of declarations taken from the prisoner were more than what 
are asuaily taken from p^sons in that situation ; and that 
the tenor or contents of the declarations themselves (though 
he seemed to waver a little on that point) seemed to maJke 
out a case against third parties ; and that, from these two 
circumstances, and these alone, he took up an impreamn, in 
so far conformable to the truth, that Mr Gibson, or the 
Bank, did not wish to try Mackay, — and farther, in which 
it is now quite clear he was mistaken, that she hei^f under- 
stood she was not to be tried, but was to be used as a wit- 
ness. 

Gentlemen, I have already shown you by the evidence^ 
that no such belief ever entered into the mind of the party 
herself. She did not rely on any such promise on the part 
of the pursuer ; and in her examinations before the %enfl^ 
there is not a single expression from whi^ it can be infer- 
red, that, on account of the confession of guik which she 
made, the slightest promise was held cut to her to induce a 
presumption that she should not be tried. 

I certainly do admit, that her examinations were con* 
ducted with the view, not that Mackay should be tried, 
but to her being made a witness against Cook. But, Gien- 
tlemen, who was to blame for the change which took place 
on the part of the prosecution, by the orders of the party 
having all the means of judging and deciding upon the case 
in his own hands ? On this part of the case, it has been 
proved to yoo by BAr Charles Ron, that Mr Gibaon pre* 
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pftred a precognition and the draft of an indictment against 
Cooky intending to use the evidence afforded by the de* 
darations of Mackay in support of that indictment ; that 
he submitted these to the Lord Advocate and Mr Home 
Drummond, who had the whole six declarations at the same 
time laid before them ; and that these declarations were fully 
considered by the Crown Counsel at the consultation upon 
the case against Cook. Mr Ross has farther sworn, that 
various passages in these declarations were compared, to see 
if they corresponded with or contradicted those of the other 
witnesses ; and the result of that consultation, upon the de* 
clarations of Mackay as a witness against Cook, of the num«- 
ber and the terms of - which the Lord Advocate was fully 
aware, and to which he paid great attention, was, — that, 
in spite of the wishes of the Bank, and of Mr Gibson, 
who concealed nothing from the Lord Advocate, — the 
Lord Advocate was of opinion not only that the declarations 
of Mackay were not good evidence as against Cook, but 
that Mackay herself should be tried both upon the capital 
and the transportable charge, although she might be allow- 
ed to plead guilty to the minor offence, and thus to save 
her life ! This is proved to you by the draft of the indict- 
ment against Mackay, which was carefully revised and al- 
tered by Mr Home Drummond. But how is it possible to 
conceive that there was any concealment, on the part of Mr 
Gibson, from the Lord Advocate, of the alleged promise to 
Mackay, when you see that all the documents were in his 
Lordship's own hands, on which it is admitted, that the 
expectation of the Sherifi^ Sir William Rae, that Mac- 
kay was not to be brought to trial, is now admitted to have 
rested? 

Gentlemen, who was to blame for trying this woman ? 
Whether was it Mr Gibson or the Lord Advocate ? The 
only thing that Sir William Rae founds upon in support of 
his impression, of there being an implied promise held out 
to Mackay that she should not be tried, is the number of 
the declarations taken from her, and the tenor of the last of 
those declarations. These were the whole documents on 
which the Sheriff rested this impression, and these were all 
in the hands of the Lord Advocate; — and you have Mr 
Gibson expressing his unwillingness that Mackay should be 
brought to trial; — but he is over ruled by the Lord Advo- 
cate, who gives his decided opinion that she ought to 
be tried, when he was in full possession of the whole 

Sounds on which Sir William Rae founds his impression, 
at an implied promise was held out that &he was not 
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to be tried, but to be taken as a witness against Cook. 
All these circumstances find their result in this, that Lord 
Meadowbank (and spmewhat rashly, as I think) accuses Mr 
Gibson of allowing him to bring this woman to trial impro* 
perly, on the ground of this implied promise to take her as 
a witness — as understood and communicated to him by Sir 
William Rae ; yet, when you go back to the evidence of Sir 
William Rae, you get nothing more from him but that he 
formed his opinion of such a promise being implied, solely 
upon the declarations, which were in the hands of the Liord 
Advocate before she was indicted; and that, although Mr Gib- 
son was of opinion that Mackay ought not to be tried, and 
that it was not the wish of the Bank, who rather wished to 
get hold of Cook as the greatest criminal, yet his Lordship 
tnought that Cook should be allowed to go free, and that 
Mackay should be tried, both for the capital and the minor 
o£Pence. 

Mr Scott, the Procurator- fiscal, writes, in his letter of 
4th January, 1819, that the last declaration of Mackay, the 
prior declarations not having been read over when these 
were emitted, could not be properly libelled upon ; but it 
was only that one that he objected to, and it was' withdrawn. 
The indictment is accordingly drawn up against Mackay, 
libelling upon five of these six declarations, and it is cor- 
rected by Mr Home Drummond, under the eye of the 
Lord Advocate, he, Mr Home Drummond and the Lord 
Advocate, having all these declarations before them at the 
time. You will find, if you look at these declarations, that 
the last does not contain a statement that the prior declara- 
tions were read over to her, and therefore Mr Scott thought 
it could not be used ; but still that gentleman did not think 
that it was « harsh or improper measure to bring her to 
trial upon the others. 

Gentlemen, therefore I say, that not only is the evidence 
on both sides of this case reconcilable, but, in reality, the 
evidence on the part of the defence does not amount to any 
thing which can be considered as the slightest palliation of 
the libel. If blame lay with anv one, or if Mr Gibson of- 
fended in this matter, what he did was done in obedience to 
the directions of the Lord Advocate, who alone was to 
blame, if blame rests anywhere; but the charge madea- 
gainst the pursuer is, that he deceived this young woman 
into a confession of her guilt, on a promise that she should 
not be tried, and that he broke that promise, and induced 
the Lord Advocate to bring her to trial upon the evi- 
dence thus extorted from her. — This charge, I say, is proved 
to be most manifestly, mali^antly, and deliberately false. 
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Is it maintained by the defender, that this prosecution was 
instituted in breach of a promise made to Frances Mac^ 
kay ? There can only be two parties concerned in such a 
promise — the party who makes, and the party who re» 
ceives it — ^the pursuer Mr Gibson, and this woman Mac- 
kay. It would be strange indeed if she understood that no 
promise whatever had been made to her, and that the 
whole world besides should have understood otherwise. 
There is nothing so clear as that she did not once imagine 
that any such promise had been made, or that she was in- 
duced, by her belief of it, to make a confession of her guilt* 
She voluntarily, and by the advice of her father, had crimi- 
nated herself over and over again ; and Sir William Rae, 
the Sheriff, says, that the other declarations that were taken 
after the first, were not necessary to establish her guilt; and 
the only thing that has been said in reference to tnese other 
declarations, is, that from these having been taken with 
a view to complete the evidence against Cook, the She- 
riff thought it was not intended by the Bank that she 
should be tried, and that, though no positive promise was 
given to Mackay that she should not be tried, yet such a 
promise was, in his opinion, implied. The wnole of the 
evidence on the other side of the case does not bear on the 
Issue taken in justification of the libel, which is, < Whether 

* the pursuer did induce the said Frances Mackay, by a 
< promise that she would be admitted as a witness against 

* others, to make a declaration, or declarations, admitting 

* her guilt ; and did afterwards, notwithstanding said pro- 

* mise, and by concealing the same, and the way in which 

* her confession had been obtained, induce or prevail upon 

* the Lord Advocate to give his instance against her ; and 
' did afterwards bring her to trial upon the 1st day of Feb- 
«ruaryl819?' 

Gentlemen, Has the. evidence touched this Issue in jus- 
tification in the slightest degree? I say it has not; and 
yet here the libel is malignantly repeated by the defender, 
who thus undertakes, even at this last stage of the pro- 
ceedings, to make good the whole of this atrocious charge. 
The whole of the evidaice that has been adduced on tne 
part of the defender, does not interfere in the least with the 
proof of the falsehood of those allegations adduced by the 
pursuer. I have shown you that, looking at the whole of 
this case, the statement of the libel, both in its letter and in 
its substance — and more in substance than in the manner — 
is false and unfounded, and is rested upon asaerdons which 
have not the slightest foundation in truth. 

P 
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Gentlemen, if Bach allegations as these are fiJse, from 
whatever motives they may have been promulgated and sent 
forth to the public, whether from thoughtlessness or m foUy, 
however early they may have been retracted or repented o^ 
•I need not tell you that the publication of them, though it may 
have been done in mere rashness, and without any malicious 
purpose or intention on the part of the defender, fully en- 
titles the pursuer to require reparation for the injury done 
to him from a Jury of his countrymen. 

But, Gentlemen, I need not go over the case again, in or- 
der to show you that no such palliation or justification of 
the libel has been made out on the part of the defender; 
though, had he written advisedly, as he has said he did, and 
had he made inquiry, as he says he has done, 1 am sure he 
could not but have learned that there was no foundation 
whatever for the charges he made against Mr Gibson. He 
says he inquired, indeed, and tliat he did not insert these 
statements in his newspaper without ascertaining their truth : 
But he has not shown you to-day from whom he received 
those statements, nor at whom he inquired to ascertain their 
truth. Gentlemen, you can be at no loss to know, nor could 
he be at any, to whom he ought to have made this applica- 
tion. He does not venture now to say that either the Lord 
Advocate or the Sheriff gave him any reason to believe that 
the statement he inserted was correct, or to suppose that 
it was warranted in its substance and import by the public 
facts of the case. 

Gentlemen, you see here there is an unprovoked revival 
of the charge against Mr Gibson in the words of this Is- 
sue ; and these false charges are confidently repeated and 
offered to be proved in this Supreme Court, as iftbey could 
not be contradicted. There is not a line of the charge in 
this libel but teems with deliberate malignity. It says that 

< the Lord Advocate, on coming into Court, expressed to his 

* predecessor his surprise that he should have brought to trial 
' any person whose conij^sion was obtained in the way the 
' pannePs had been. It was by this time too late to prevent 
' sentence from being passed; but the Court, on being inform- 
^ ed of the circumstances of the case, expressed their high 

< disapprobation of what had taken place ; and the Lord 

* Advocate immediately procured a free pardon for the pri- 
^ soner. ' Now, Gentlemen, every word of this is utterly and 
deliberately false. It has not been proved that any one, ex- 
cepting the Lord Advocate in his letter to Mr Gibon — that 
any one understood that any promise had been given to 
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Mackay that she dioiild ii6t be tried ;-^fMW^, in Jaet^ woi 
given. Such a promise, if it ever existed at all, existed only, 
in the mind of Sir William Rae, and there only as an im* 
plied promise. There is nothing in evidence to show that 
there was knv truth in the statement that Mr Gibson was 
found fault with for bringing this woman to trial, either by. 
Sir William Rae or by the Court ; and yet Mr Gibson^ 
on that account) receives a letter from the Lord Advocate^ 
in which be is reprimanded in a manner grievous and se- 
vere in the extreme. 

Gentlemen, I pray you to observe on this statement of 
Sir WilKam Rae, that he says in express terms that he has 
no recollection of what passed in conversation among the 
Judges in the Robing- room, after the trial of Mackay was 
over. But, Gentlemen, if any thing had been said in that 
place, you must see that it is quite a different thing to blazon, 
nbroad that charges such as these had been openly made a- 
gainst a private individual in a public court, and to allude 
to a conversation in the private recess of the Judges. But 
the great fact is-<«-and I call your attention particularly to 
that fact — that Sir William R^e accused the JLord Advocate 
alone for the course that had been adopted, and overrul- 
ing his own and Mr Gibson's desire not to try the woman 
Mackay. Sir William Rae states this to the Lord Advo- 
cate, and that, in his opinion, there was an implied promise 
that she should not be tried. His opinion was formed on^ 
the mere number or terms of the declarations emitted by 
the pannel, all of which were in the hands of the Lord Ad- 
vocate when he directed the prosecution to be instituted.. 
Yet Sir William Rae does not say that there was any dis- 
closure of this fact to the Judges and others concerned; 
and, if he had done so, it is plain that he never imagined 
that the character of Mr Gibson could have been affected or 
injured by such a statement. The only delinquent, in short, 
if any person wa^ to blame, was the Lord Advocate; but, in 
point of fact, no such impression is made on my mind» or, I am 
sure, will be made on your minds, Gentlemen, by the facts on 
which this libel has been fabricated ; as you find Sir Williani 
only states that he himself understood that it was intended to 
use Mackay as a witness. Neither Lord Fitmilly nor any 
other of the Judges ever entertained an opinion that there 
was any impropriety in the general conduct of Mr Gibson, 
or ever expressed such an opinion, either collectively in the 
Court, or as individual Judges in the robing-room, or on 
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the ifttroets. All these allegttiahs have thus no better firand- 
ation than the others. 

It is said, however, that this was the ground on which this 
woman got a free pardon ; and she was certainly entitled to it, 
if the case was so. But what are die facts r The Lord 
Advocate, it no doubt appears, thought fit, from some mis- 
apprehension of Sir William Rae's words, — that a pro- 
mise had been made to Frances Mackay to apply for a par- 
don to this woman. But he did noi do this on the grounds 
stated in his letter to Mr Gibson, — he applied for uie par- 
don on other grounds altogether ^ which he declined to dis- 
close, as contrary to his oath of office as a ccmfidential 
servant of the Crown. That application was not made by 
his Lordship on the ground of the disclosure of the allied 
implied promise that day made by the Sheriff. All the 
charges in the libel are, therefore, false and malicious. The 
stem was false, and the branches are rotten : it was rooted 
in iniquity J and this night has witnessed its triumphant ex- 
posure and detection. 

Gttitlemen, this statement is proved, not only to have 
been utterly false and groundless, but also to have been ma- 
liciously and wickedly made. You have heard it, indeed, 
spoken out this day, that its design was to supplant Mr Gib- 
son in the employment of the Bank of England ; and, for this 
purpose, the defender has persisted for two long years in 
positively and repeatedly stating, that, by means of a sacred 
promise, he induced this woman to make a disclosure of her 
guilt; that he afterwards violated that promise; and by 
concealing it from the Lord Advocate, induced his Lordship 
to have her tried and convicted. The whole is false ; and 
you must now see under what atrocious calumnies the pur- 
suer has been sufiPering, from the first publication of these 
libels down to the present hour. 

Gentlemen, my client, Mr Gibson, did not allow these 
calumnies to remain long unnoticed. The moment he saw 
them, he applied to the defender, Mr Stevenson, as the 
printer and publisher of the Beacon, in which they appear- 
ed, requiring to know who was the author of them. And 
what was the answer he received ? Mr Stevenson hands 
him over to Mr Nimmo, as the editor of the paper ; and 
he — Nimmo — says, If you will put into writing, and send 
me what you consider to be a correct statement of the facts, 
I will insert it in my paper, with such an apology for any 
mistakes I may have fallen into, as the case may seem to re^ 
quir^. This wns the atonement and redress he was tp re** 
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oeive from those base calumniators ! He was to be admitted 
to the honour of contributing to dieir meritorious publica- 
tion^ and to submit to have his contribution commented on 
according to the measure of their candour and liberali- 
ty! He was o£Pered an apology, it is true; but it was 
such an apology as Mr Nimmo should think fit to make; 
and who was it that was to make this apology ? Mr Nim- 
mo, the editor of the paper — that is, indeed, the name 
which stands on the title-^page of the Beacon — the clerk or 
pressman of the defender Mr Stevenson. Gentlemen, Mr 
Gibson certainly did not avail himself of this gracious invi- 
tation and glorious opportunity. He refused to descend 
into the lists of the Beacon, or to contend with the disho- 
nourable arms that are wielded by its champions ; and, con- 
taminated as he felt his name to be by its appearance in 
diose polluted columns, he felt also that he would have 
courted and almost deserved that d^adation, if he had vo- 
luntarily enrolled himself in the list of its correspondents. 
The demand he made was with the intention of stating bis 
case elsewhere, and taking the opinion of Judges of a very 
different description ; and he could not think of referring 
his wrongs to Mr Nimmo, or of relying on his honour or 
veracity to do him justice. But he looked forward with 
confidence to the appeal he has at last been enabled this 
dav to make to the Judicatures of his country^ and parti- 
cularly to that part of them — to you, Gentlemen, as a Jury, 
to whom the laws of the country have properly intrusted 
the decision of all such questions. 

It is under these circumstances, however, that you have 
heard it stated, . that an adeouate reparation had been of- 
fered, and have been gravely asked — * What more could 
this poor man do ? ' — as if there were here two opposite 
and bona fide statements of fact which required to be ad- 
justed,— or as if Mr Gibson could be satisfied with the 
offer of apology made. The paltry hand which stands on 
the title-page was willing to withdraw the shield which it 
held out, and to discover the lurking individuals who skulk- 
ed behind it as the malignant destroyers of his character, 
and would allow him to fight with the party with whom he 
is now contending — Mr Duncan Stevenson — with his million 
of backers in the rear ; and thus get free himself of the con- 
sequences of the calumnies he had levelled at the pursuer. 
No idea could be so absurd as this, or so debasing as that 
Mr Gibson should be called upon to enter the lists with the 



118 MR JtVrRKY'S OlISCH. 

managers and supporters of that d^raded and inFamona 
work. He was accused before an incompetent tribunal; 
and he now appeals from their decision to that high Judical 
tory, constituted of upright and intelligent Jurors of his 
country, which alone is competent to do him justice^ and 
to redress his wrongs, — by whose decision he is willing to a- 
bide — and to which he confidently looks for a complete jus* 
tification of his character and conduct 

Gentlemen, another attempt was made to satisfy Mr- 
Gibson, on the part of this person Mr Nimmo,— who, with 
his paper the Beacon, has since disappeared from our visi- 
ble horizon. It was, that if he would engage to abstain from 
legal proceedings, the name of the author of the libel would 
be given up. Gentlemen, Mr Gibson understood the mean- 
ing of this valiant proposal^s-and felt at once how deeply 
and irretrievably he would be dishonoured by its accept- 
ance. What I before knowing what crime-stuned rascal or 
atrocious ruffian might be presented to him as the author 
of these malignant falsehoods, he was to abjure the only 
means of redress to which, in all human probability, it- 
.jt^ould be fit that he should recur, and to pledge himself, as 
it were, to as^H the satisfaction of a gentleman fropn one who 
was not I It is quite true, therefore, that this magnanimoua 
overture was rejected, and that Mr Gibson refused to take 
up the gauntlet of this man in armour, if he really was a 
man, and not a phantom to be invoked from the shades of 
Erebus. Mr Gibson always was, and, I hope, ever will be 
found willing to measure himself in this or in any other 
field with a worthy opponent; but he would sink himself to 
the level they would fain degrade him to, were he to give 
to one of whom he knows nothing but that he is false and 
malignant, any other measure of satisfaction than the laws 
of his country held out, and which is tb^ only satisfaction 
that can be given, when a gentleman is afiVonted aqd in- 
jured in his character and feelings by one who is not. 

Gentlemen, I have missed to-day, from the copious 
address of the defender's Counsel, one topic which gene- 
):ally makes a conspicuous figure on such occasions^-^I 
mean all that relates to the Liberty of the Press, or the 
necessity of free discussipn. { allude to that as a circum- 
jitance in aggravation of this libel, and the want of which 
distinguishes it from all preceding trials. Men may receive 
impressions, and give vent to them incautiously when in the 
\iesLt of party politics, and living in an atmosphere in which 
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it is not easy to breathe without some irritation, and where 
there is little opportunity for cool deliberation and the exer- 
cise of an unclouded judgement ; but this is not either of 
these cases ^ and Mr Gibson would be the last man to com- 
plain of commentaries on his public conduct, or even of 
words of abuse directed against him as an adherent of a 
political party. But, Gentlemen, the great and peculiar 
aggravation of this libel is, 1^ that it is a paltry and mali- 
cious attack on a private individual, and on his private cha- 
racter ; and, 2db^f that it is bottomed entirely on falsehood* 
It is Qot bottomed on what you generally hear commented 
.upon for such a purpose — party feeling and political ani- 
mosity* It is bottomed on a charge against Mr Gibscm 
of a private nature, and has none ofthe apologies that may 
often be suggested for intemperance of language in speak- 
ing of the public conduct of a political opponent. 

Gentlemen, there is in this, and in all free societies, a 
large infusion of what the timid call faction, and the enter- 
prising zeal — the proud reproach it may be — the glorious 
iault of all liberal institutions — ^to be regretted certainly 
when carried to great excess — but at the same time to be 
forgiven, and partly to be loved, for its connexion with those 
noble privileges from the exercise of which it is inseparable. 
When acting under the influence of this feeling, and within 
the sphere of its lawful operation, all men of common tem- 
per will make the same large allowances for their opponents 
which they cannot but feel they may themselves require at 
their hands — and will neither impute malice, nor harbour 
animosity, for attacks that are made in a public cause, and 
in the heat of a public contention. But when these open 
and not ungenerous dissensions are made the pretext for 
private defamation and personal malignity— or when some 
base adventurer makes a nauseous attempt to recommend 
himself to a political party, by low and lying imputations on 
the personal conduct of their opponents, it becomes all ho- 
nest men, and those especially whom he degrades by hb 
unsought and polluting alliance, to spurn him from the fair 
and honourable contest which admits of no such auxiliaries, 
and to show that they who are divided on principle, fight 
not with persons but with principles, and disdain the aid of 
skulking assassins, with their concealed and envenomed dag- 
gers. 

Gentlemen, if the defender had had any pretence for this 
attack, some apology might have been maae for him ; but 
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wlien von jEnd^ <m a single glanoe at the libd^ that it is fiiD 
of wicked and atrocious fidsehoods, that it is in all its partsi a 
iMseless fabric of pure malignity, mA a TicJatioii of all truth 
and jostice— when yon see that there is here the most direct 
evidence ci the malignant spirit that dictated the attadc— - 
diat the writer ci the libel jshows his disappointment diat 
die shaft he directed agwis£ the character ci the pursuer 
did not work its deadly end — that he seems mortified even 
at this hour and in this presence^ that the shot has not even 
galled the victim of his malice — when you see the diaree 
reiterated, made the subject of pretended inquiry, and again 
affirmed to be the truth, and republished with an intima- 
tion to all the world, that Mr Oibson, althou^ aware how 
deeply it affected his character, had not ventured to answer 
the statement, — and when, upon being indignantly told that 
it is &l8e, and required to give up the author, they say, if you 
will not have recourse to the law, we will teU you who he is, 
and name you a man who will give you a meeting; and then, 
when the pursuer declines to meet with this bully, and seeks 
his redress in a court of justice against this libeller, he has 
the audacity to put his defence on the record, to say, that 
not one word of the libel is false ; and to take an issue in 
justification, — it is surely impossible for you to doubt that 
the case now before you unites all the aggravation of which 
any case is susceptible. 

It is quite clear then. Gentlemen, that you must give da* 
mages to the pursuer. What the amount should be, I will not 
presume to say ; and I need not repeat the observation of my 
tnend Mr Cockbum, that the pursuer does not desire to en- 
rich himself at the expense of the defender : But I call upon 
you to visit his delinquency with such damages against this 

Karty, put forth as responsible for this publication, as he mM 
e able to pay. It is in vain to say that the defender, Mr 
Stevenson, stands here before you in his own unprotected 
person. He is a printer in this city, and was lately a pro- 
prietor of the Beacon newspaper, and is possessed of con- 
siderable property. Besides, it is undeniable that he screens 
the author, and other proprietors by his person, and you can 
have little doubt that he will be relieved of any eventual loss. 
This has been proved to you by the most unsuspected testi- 
mony, that of his friend Mr Thomson, who has told you, that, 
in the course of a friendly, but certainly not in any just senses 
a confidential communication witli the defender, be cautioned 
him not to go on to his ruin, but to beware of the conse* 
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quences to himself and bis family^ as his conduct must sub* 
ject him in hearv damages for these libels ; and that he made 
this answer : < Kuined I— I am backed by those who could 
* stand for a million of damages. * Not that he was supported 
to the precise amount of ten hundred thousand pounds, but 
that these persons were able to pay all or any amount of 
damages that could be awarded. That was the answer 
he made to this advice of his friend. It was the only an* 
swer he. made, and it was a satisfactory answer to Mr Thom- 
son, on which he placed the firmest reliance. That the de« 
fender, Mr Stevenson, has such supporters to back him, 
must be a subject of gratulation, not only to himself, but- 
even to you, Gentlemen ; because, without that knowledge^ 
you might not be disposed to award such a sum of damages 
as is evidently necessary to mark your sense of the atrocious 
nature of this libel, and to brand the authors of it with me- 
rited disgrace, as well as to restore this injured individual to 
that honourable rank and station in the community which 
he previously held, and which the result of this dav's inves-» 
tigadon has proved more and more decidedly, that ne is well 
entitled to maintain. 



Lord Chief Commissioner. 

Gentlemen of the Ji^r^,— F will now endeavour to dis- 
charge my duty as succinctly as the nature of this case will 
admit of; and in doing so, 1 shall study to consume no part 
of your time in unnecessary observations. 

In every case of this sort, I have made it a rule to direct 
the minds of a Jury to a dictum of the wisest and ablest 
Judge, and of the most eminent integrity of any that ever 
sat in a Court. 

You will then bear in mind that it has been said by such' 
a person, as the honourable Judge to whom I have allud-' 
ed, — that, in questions of this sort, it is the duty of a Jury' 
to construe plain words by their plain and obvious meaning,' 
and as any person who reads them would most readily un- 
derstand them — to put themselves in the situation of com- 
mon readers, and to draw such conclusions from the words 
used as common men, and men of ordinary understandings, 
would do. You will in this manner draw your conclusion 
of who is the party referred to in this libel. You will 
read it as men of common sense and sound understanding 
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would dO) and tben say if the pursuer, in ttus casei Mr 
James Gibsoo, be the person libelled or not 

The libel itself hits been read to you as you find it in the 
Issuesy and I need not go through it ; but I will describe it 
to you in reference to. such branches of the cause as it is 
incumbent on me to draw your attention to. 

It is true of this publication, as the defender's Gounael< 
htuk correctly said, tnat the first part of the publication, if 
it had ended there, is matter of mere general cbscnssion on 
the subject of forgery, and is not a libel. I mean from the 
word ^ Sir, * on the top of the second page, to the words, 

* to the pr^i^ice of an individual, ' towards the bottom o£ 
the same page of the Issues. That is the character of that 
part of the ^blication* There is only one expressimx made 
use of in it to which I call your attention, because it re* 
ceives explanation afterwards* I mean where it states, ^ be* 
^ fore a forger was executed, it cost a Scotch Bank 1200/.' 
There is a marked expression put in here ; and you will 
consider if it does not tend to lead the minds of common 
r^ers to the latter part of the libel, and to draw the con-^ 
elusion which the pursuer says must necessarily be drawn- 
from it. 

After the words which. I have already noticed, * to the 
' prejudice of an individual, ' the publication goes on in 
these terms — ^ When, hpwever, this course is not followed, 

* and Banks or their legal advisers, from too keen an at- 

* tention to their own interest, instead of leaving matters to 
^ be conducted in the ordinary way, by the official persons 
^ appointed for that purpose by the public (meanmg the 
^ Lord Advocate^, officiously volunteer to assist in the in- 
^ vestigatioQ, and who, imagining that their (meaning the 
^ said Bank's) affiiirs are of too great importance to be in- 
^ trusted to the Counsel and Agent whom Government. 
^ has been so credulous as to intrust with the management 
^ of the Criminal business of the country (meaning the 
^ country of Scotland)^ they are not satisfied unless they 

* have also the benefit of the eminent talents of the great. 
*. Agent of Wbiggism. ' 

Gentlemen, you will obs^ve that no name is here used ; . 
but a sum is mentioned, as if the cost of a Bank prosecu-. 
tion amounted to 1200/., when not conducted by the pub* 
lie prosecutor and at the public expense; also, that where, 
the course recommended is not followed, and Banks or their 
l^gal advisers, from too keen. an attention to their own in- 
tei:estt iostoad of leavings matters to be conducted in the 
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ordinary way, by the official persons appointed for that 
purpose, officiously interfere to assist in the investigation, 
and are not satisfied unless they have also the benefit of the 
eminent talents of the great Agent of Whiggism, by which, 
it is said, is meant the pursuer, — the expense may even 
exceed that sum* 

Now, Crentlemen, in construing a publication of this sort, 
the question is, who is the party here meant ? That must 
be answered from the whole scope of the passage. If it is 
so constructed, as only to describe the individual by an ar- 
tificial name, — if the description be given in the way I have 
first mentioned, and the matter of the libel follow after- 
wards, it is the duty of a Jury to go on, and read the 
whole libel, and to say, if the sense put by the pursuer upon 
the publication, — that he is the person alluded to, — be or be 
not the correct sense of the passage. 

It then goes on to state, — * and half a dozen Whig Conn- 
^ sel, I am not prepared to deny that a Bank may be forced 
^ to disburse even a greater sum than 1200/.' Was this 
part of the publication made to draw the attention of the 
readers to the first part of the publication, where it is stat- 
ed, that before a forger was executed, it cost a Scotch Bank 
1200/., and that, by employing the great Agent of Whig- 
eism, and half a dozen Whig Counsel, a Bank may be 
K>rced to disburse even a greater sum ? 

It then goes on, — ^ Before, however, I can speak deci- 
^ sively as to this, I must first know from Mr James Gib- 

< son, W. S. how much the convicUon of a forger here used 

* to cost the Bank of England. * 

Gentlemen, you find here, for the first time, the name of 
the pursuer, Mr Gibson, mentioned. The person first men- 
tioned is the ^ great Agent of Whiggism, ' and you are to 
draw from these passages such conclusion as may be satis- 
factory to your own minds, and say whether a common 
reader would or would not conclude, that by that ex- 
pression, Mr James Gibson, here mentioned by name, is 
the person meant — that is for yon to find ; and before I 
have done, I will have to state, that it appears to the Court 
that such is the sound construction of tnese passages ; yet 
it remains for your consideration to decide this, combining, 
as you will do, i^ll (he parts pf the libel as stated in the Is- 
sues, 

Then the libel goes on to state, < Banks have lately been 

< obliged, whether they or their ^ents liked it or not, tcf 

* submit to have forgers of their notes tried, and con? iotec) 
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^ like other criminalsy at the public expense ; for so mndi 

* inconveniencey irregularity, and injustice was found to a* 
' rise from the officious interference of persons who possess- 

* ed none of the requisite qualifications of public prosecutors 
^ in the administration of criminal justice, that since the 
' case of Frances M ackay or Carrick, which occurred with- 

* in the last two or three years, no E^k or Bank agent has 

* been permitted to interfere in the prosecution and oonTio* 

* tion of forgers. ' 

Now, Gentlemen, you have had evidence led, on the part 
of the pursuer, regarding the prosecution of the woman 
Frances Mackay. The whole of the evidence in support of 
the Issue taken in justification of the libel, relates to that 
evidence. Now, it has been proved to you, that Mr 6ib-> 
son was the agent employed in that prosecution ; and the 
statement in the libel is, that this agent led his employers 
into a great and unnecessary expense ; and seeing the name 
of Mr James Gribson introduced at the end of that state- 
ment, and a regulation said to be instituted, to prevent the 
interference of Bank agents in the prosecution and convic* 
tion of forgers; and having heard evidence to the factf of 
Mr James Gibson, the pursuer, being the person employed, 
on the part of the Bank, in such prosecutions; and the 
whole purview of this evidence going to that fact ; and that 
the person employed in prosecutions in this country at the in- 
stance of the Bank of England, is pointed at as the * Ghreat 
Agent of . Whiggism,' — it seems to the Court, that^ by 
these inuendos, Mr Gibson is the party here meant. Now, 
Crentlemen, this part of the libd has not been met, as mat- 
ter of defence or denial, on the part of the defender; but it 
is the first thing you ought to make up your minds npon. If 

J on are of opinion that Mr Gibson, the pursuer, is the person 
ere meant — if it b yoor opinion that he is meant by the great 
Agent of Whi^ism whose employment cost the Etank nnne^ 
cessarily 12O0L — that Bfr James Gibson is the agent who is 
said to have improperly cost the Bank of England that sum, 
— and you have evidence that he was the agent employed in 
the prosecution of Frances Mackay, — then the conchision 
is inevitable. The question then is, on the first part of the 
libel. What is he accosed of? If you look at the first 
part of the Issuer yon will find the inuendo in the Is- 
sue to be. Whether the whde^ or any part of the fore- 
said words, * do &lsdy and injuriously hold for the por- 
* soer, in bis capacity as agent for the Bank of England, as 
^ luiying unnecessarily brcwghl prosecutions far forgery, for 
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his own private advantage, and having unnecessarily ex- 
pended large sums of money in conducting the same, or 
of officiously interfering in regard to the said forgeries, 
and of conducting the trials and prosecutions for the same 
injuriously to the interest of the Bank and of the public, 
to the damage and injury of the pursuer?' 
Gentlemen, this is the conclusion drawn by the pursuer 
from this part of the libel, and you have to give your ver- 
ilict upon it. You will say, whether the writer of this libel 
meant to describe Mr James Gibson, the pursuer ; and whe- 
ther, in doing so, there was a malicious intention, on the 
part of the writer, to hold forth Mr Gibson to the public as 
the agent of the Bank of England, by whom that establish- 
ment was improperly induced to expend large sums of mo- 
ney in the prosecution of forgers of their notes ? 

Now, Gentlemen, to this part of the libel you will apply 
the principle which I told you of in the outset. As men of 
common understandings and plain common sense, you will 
say what is your impression on this part of the libel, whether 
Mr Gibson, the pursuer, is the person here meant who i| 
accused of those things. 

Gentlemen, all that I have to state here is, that you have 
evidence of the moderation of his charges for business done as 
a professional man, particularly that of Mr Guthrie Wright| 
the public auditor of Court, to whom Mr Gibson's accounts 
for the Bank prosecutions were submitted, and who has 
borne testimony to the great moderation of his charges ; 
and that evidence you will take into your consideration, and 
say — ^however artful the charge may have been made — if 
it can be supposed to be justly applied to Mr Gibson, evQn 
if a justification of it had been offered, which is not the case. 
The evidence given shows that these accounts contain no 
exorbitant charges, and that the employers of Mr Gibson 
still continue him as their ageiit. 

Now, although no imputation is directly made against the 
pursuer by an Issue in justification on this part of the case^ 
still it is competent to the pursueir to show to the Jury that 
' his charges are the reverse of what is stated in the libel, 
and he has done so most satisfactorily; and you have to con- 
sider and make up your minds on this part of the case al- 
so,, in any conclusion you may come to as to the amount of 
the damages you may give. 

But the important part of this libel is the second part. 
The first is important indeed to a person engaged in con- 
ducting extensive business, and eminent in \his professioi^ 
but it is not equal in importance to the second. 
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Gentlemen, this second part of die libel is justified) and 
it is therefore essentially necessary that I should read to you 
all the parts of it, and compare it with the justification. 
* JustificcUion* means, that the things stated in the libel are 
true, and that they are not a libel on the party. 

Gentlemen, let us consider, Isty The libel — ^how far it is 
a libd on the pursuer, if false — and how far the justification 
is truly made out ; and, 2c/, How far the justification covers 
the libel ; for, as far as it is not covered by thejustification, 
the statement in the publication must be treated as a libeL 

Upon the evidence adduced, before I go through it pai^ 
ticularly, I shall make a few remarks in regard to its ^ene- 
TvX character. The pursuer has met the charge in the libel^ 
and given evidence as to his conduct in the prosecution 
against Frances Mackay; and the defender has also ad- 
duced evidence. The terms of this second branch of the 
libel are these. ^ In this case, the agent of the Bank of 
England (meaning the pursuer) induced a young woman, 
by a promise that she would be taken as a witness against 
others, to make a declaration admitting her guil^ and 
giving full information as to the way in which the crime 
was committed. He (meaning the pursuer) afterwards 
thought proper to have her tried; and, by concealing 
from the Lord Advocate the way in which her confession 
had been obtained, induced him to give his instance to an 
indictment against her. She was accordingly brought to 
trial ; and, after the confession and information which had 
been elicited from her in her declaration, she had but one 
course left, — ^to plead guilty. She was found guilty ii) 
terms of her own confession. The Lord Advocate had 
moved for sentence, which the Court were pronouncing, 
when the Sherifi* (the present Lord Advocate), in whose 
presence the declaration had been emitted, happening to 
come into Court, expressed to his predecessor his surprise 
that he should have brought to trial any person whose 
confession was obtained in the way the pannel's had beeut 
It was by this time too late to prevent sentence from being 
passed ; but the Court, on being informed of the circum** 
stances of the case, expressed their high disapprobation of 
what had taken place; and the Lord Advocate imme-* 
f diately procured a free pardon for the prisoner. After 
f this, I ask, Whether the Whig or Tory mode of admir 
f nistering justice deserves the preference ?' 

Now, Gentlemen, the issue taken by the pursuer on thig 
point is this — ^ Whether the pursuer induced the said Fran* 
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* ces Mackay to admit her guilt, by promising to her that sfa^ 
^ should not be tried, and afterwards inducing the Lord Ad« 

* vocate to try the said Frances Mackay, by concealing the 

* promise ? And, whether the said words do falsely and inju- 

* riously set forth, that the Court of Justiciary, on being in- 

* formed by Sir William Rae, Baronet, the former Sheriff 
^ of the county, of the circumstances of the case, meaning 
^ the circumstances set forth in the said newspaper relative 
^,to the said Frances Mackay, expressed its high disappro^ 

* bation of the pursuer's conduct — to the damage and in- 
*• jury of the said pursuer ? ' 

Gentlemen, that is the sense put on this part of the libel 
by the pursuer ; and it is to be combined with the last part 
of the libel, and with the issue taken in justification by the 
defiender. ^ Whether the pursuer did induce the said Fran* 

* ces Mackay, by a promise, that she would be admitted as<a 

* witness against others, to make a declaration or declara^ 

* tions admitting her guilt ; and did afterwards, notwith- 

* standing said promise, and by concealing the same, and the 

* way in which her confession had been obtained, induce 

* or prevail on the Lord Advocate to give his instance 9^ 

* gainst her, and did afterwards bring her to trial, upon the 

* 1st day of February 1819?' 

Now, Gentlemen, observe, that this Issue in justification^ 
is not in the same terms with the libel, for it takes no notice 
of the latter part of the libel. * But the Court, on being 

* informed of the circumstances of the case, expressed their 

* high disapprobation of what had taken place; and the 

* Lord Advocate immediately procured a free pardon for 

* the prisoner.' That part of the charge is entirely omitted 
in the Issue taken in justification ; and what must be parti- 
cularly noticed, is, that the pursuer is there said, by a pro* 
mise^ to have induced the said Frances Mackay to make a 
declaration of her guilt, and that he afterwards thought 
proper, notwithstanding of the promise, and by concealing 
the same, and the way in which her confession had been ob- 
tained, to induce the Lord Advocate to give his instance 
against her, and afterwards brought her to trial. 

Now, Gentlemen, on this part of the case you have evi- 
dence of the improper motives of the writer of the libel, 
consisting of evidence directly negativing the averments 
made in justification of it. On the part of the pursuer, this 
evidence consists of Frances Mackay herself; of Robert 
Mackay her father ; of Mr Charles Koss, advocate, one of 
the Counsel for the prosecution gainst her ; of Mr Christie, 
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the pui'suer's partner in business ; of Mr Balfour, formeiiy 
his clerk, now a writer to the signet; and also of admitted 
documentary writings. 

Now, observe what the Issue here is. The declaration m 
the publication is, that the pursuer induced this young 
woman, hy a 'promise that she would be taken as a witnessr 
against others, to make a declaration admitting her guilt, 
and giving full information as to the way in which the crime 
was committed ; and afterwards, in breach of that promise, 
thought proper to have her prosecuted and tried. The de- 
fender has undertaken to prove the truth of that declara- 
tion ; and the pursuer, by anticipation, has disproved it by 
the most satisfactory evidence. I will not go into the details, 
Frances Mackay herself said expressly, upon her examination 
in chief, that no promise was ever made or held out to her, 
and she made no deviation from that statement in her cross- 
examination ; on the contrary, she persisted in her state- 
ment, and said, that she had not relied on any promise 
given her, either expressed or implied ; and that she never 
expected but that she would be tried. And here the docu- 
mentary evidence is of importance. Her first examination 
is dated SOth September 1818, and it contains a detailed 
confession of her guilt. This declaration, Gentlemen, yoa 
will take with you. Then there is the evidence of her &« 
ther, who advised her to confess her guilt. The girl is 
therefore corroborated by her father. And she goes on 
making similar confessions of guilt in her examinations be- 
fore the SheriiFon the 7th, 8tn, and 14th of October, and 
19th November and 21st December 1818. 

Gentlemen, the Lord Advocate stated to you, with great 
correctness and propriety, that he conceived it unfit to proceed 
against this young woman and bring her to trial, because^ in 
his mind, these repeated examinations had in some sort es- 
tablished her claim to an immunity from punishment. That 
was his idea of the matter, and he conjectured that her mind 
must have received the same impression, that she was not to 
be tried. Now, gentlemen, what turns out to be the fact? 
She says expressly, that she was not induced to make these . 
confessions of guilt, by any promise of immunity firoin 
punishment. Now, gentlemen, marking this, let us see 
what truth there is in this part of the libel, — Whether the 
* pursuer did or did not induce her to admit her guilt, by 
< promising to her that sb^ should not be tried ? ' Can it be 
said that she was induced to make those confessions which 
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she did make, by any promise made to her by the pursuer ? 
Can it be said, there was even an implied promise ? She 
tells you she was ignorant of any such promise. She treats 
the word ^ promise^ ' as it is used in the declaration or 
libel, — and she says that she did not receive any such pro- 
mise ; — and you, Gentlemen, will treat it as men of common 
sense would do, and as the word does, in ordinary language^ 
imply. You will say what is meant by that expression. 
Did the party who wrote the libel say that the expres- 
sion was qualified, and must be understood in reference to 
the nature of the transaction to which it related, that it was 
an implied promise, — such as could be intelligible only to 
the Lord Advocate, to the SheriflF, or others conversant 
with the conducting of criminal business in this coun- 
try ; or did this libeller mean to convey an impression to 
the minds of the public, that, by a positive promise made 
to this young woman, Mr Gibson induced her to confess 
her guilt? If you are of this last opinion, then your good 
sense will tell you that this is a libel ; and the question will 
then be, if, by sufficient evidence, the defender has met 
the Issue on this part of the case, so as to establish the truth 
of the statement in the libel. If, on the other hand, you 
consider this as matter of implied promise, you will say, if 
the fact is so made out as to warrant the. expressions made 
use of here. 

Now, Gentlemen, let us go over shortly what the wit- 
nesses have stated on this last branch of the cause. What 
was the intention of the pursuer,* Mr Gibson, all along, in 
regard to this woman Mackay ? 

Mr Ross, Mr Christie, Mr Balfour, — all these persons^ 
particularly Mr Ross, say, — that Mr Gibson wished to 
try Cook, and not Mackay. Mr Ross was the person 
employed by Mr Gibson, as Counsel for the Bank of 
England. He was present at the consultation with the 
Lord Advocate, and he gave it as his opinion, that Cook 
should be tried, and not Mackay. The Lord Advocate 
was of a different opinion, and the result of that consulta- 
tion of Counsel, on the 21st of December 1818, was^ the 
adoption of the plan of indicting Frances Mackay, and drop- 
ping farther proceedings against Cook. Then, upon what was 
the result of that consultation founded ? It has been proved, 
that all the declarations emitted 'by Mackay were in the hands 
of the Counsel, and particularly of th^ Lord Advocate ; and it 
was explained, that it was the intention of the Bank to pro- 

R 
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teed to the indictment of Cook, and not to try Mackay. 
You see that a case was laid before the Lord Advocate for 
his opinion as to how the trials should be proceeded in. Mr 
Boss says, — I think it advisable for yoii to see the particular 
terms he uses, — Mr Ross says, * I was present at a consult- 
^ ation on the precognition, along with the L(H*d Advocate 
^ and Mr Home Drummond. It contained the declarations 
of Frances Mackay. It was a consultation directed to the 
indictment of Cook, and not of Mackay. The Lord Ad- 
vocate doubted if we could convict Cook ; and the Lord 
Advocate expressed that opinion at this consultation ; and 
^ Mr Gibson required the opinion of the Lord Advocate in 
writing,, for the satisfaction of the Bank. The consulta* 
tion was held a short while before dinner on the 21st De- 
cember. I differed in opinion with his Lordship ; but the 
Lord Advocate was resolute in his opinion, to try Mackay^ 
and to give up the proceedings against Cook. ' 
Now, Gentlemen, compare this evidence with the Issue 
taken in justification of the libel. ^ Whether the pursuer 
^ did induce the said Frances Mackay, by a promise that 
^ she would be admitted as a witness against others, to make 
^ a declaration or declarations admitting her guilt ^ and did 
^ afterwards, notwithstanding said promise, and by conceal* 
^ ing the same, and the way in which her confession bad 
^ been obtained, induce or prevail upon the Lord Advocate 

* to give his instance against her, and did afterwardt bring 

* her to trial, upon the 1st day of February 1819?' 

Gentlemen,, according to the real evidence laid before 
you, no promise whatever appears to have been made to 
Mackay that she should not oe tried ; and on attending to 
the other evidence brought forward, there is no proof of 
such a promise having been made on the part of Mr Gib- 
son; or that he afterwards, by concealing such promise^ 
prevailed on the Lord Advocate to give his instance against 
her. It appears, that her confession of guilt was made be- 
fore the promise is alleged to have been given ; for the pro* 
mise is not said to have been a positive promise, it is an im^ 
plied promise. It was not completed at the first examination 
of the prisoner. It was not completed at her second examin- 
ation. It was the continuation of those examinations that 
Sir William Rae founded upon, as, in his mind, amounting 
to an implied promise that she should not be tried. But, 
Gentlemen, it appears, that all the declarations of the prisoner, 
given at these repeated examinations, were laid beforetheLord 
Advocate, and that they were the subject of deliberation at 
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Ae meeting of the Counsel, and that Mr Gibson wias of 
opinion that Cook should be prosecuted, and that Mackagr 
should not. And then you have the contrary opinion of the 
Lord Advocate^ in writing, on a case stated to him, at the 
request of Mr Gibson. You will have an opportunity of 
reading the whole, and therefore I need not state to you 
what are the terms of it. Mr Gibson wished to have the 
opinion in writing, for the satisfaction of the Bank; and tht 
opinion he received from the Lord Advocate was, that tli6 
prosecution of Cook would not be safe, but would be in* 
jurious to the public, and highly inexpedient ; and then h6 
concludes in these words : ^ But I am of opinion that Fran^ 

* ces Mackay ought to be indicted, both for uttering and 

* having the notes in her possession, while it may be pro* 

* per t£at she i^ould be albwed to plead guilty to the 
^ minor o£p4^ce. ' So you will observe the alteration of the 
intention — of directing. the prosecution against Cook» BStd 
the allowing the proceedings to go on against Mackay — is 
not brought about at the instance, or by desire of Mr Gib^ 
fion prevailing on the Lord Advocate to do s6, by the con«> 
cealment of the promise, but by the opinion of the Lord 
Advocate, after a full discussion with, the other Counsel 
upon die documents laid before him, and given in writings 
at the express desire of Mr Gibson. And then you se^ 
besides, that Mr Ross, the Counsel of the Bank, differed in 
opinion with the Lord Advocate, and, as well as Mr Gii> 
son, thought that Cook should be indicted, and not Mackay. 
There is another part of the case which I ought to havfe 
stated, namely^ the evidence, that the other Counsel of the 
Crown, Mr Home Drummond, saw those declarations, and 
made several markinif^ or alterations upon the draft of the 
indictment against Mackay, referring to the declarations; 
but that is not of so much importance; 

Then, Gendemen, you have the evidence brought for- 
ward by the defender, applicable to this part of the case. 
Two of the witnesses called by him are, my Lord Mea- 
dowbank, and the Lord Advocate. . 

My Lord Meadowbank, in his evidence, on being shown 
his letter to Mr Gibson of the 1st February 1819, stated 
that it was in the handwriting of his clerk, and was in^ 
tended to be communicated to the Bank of England,. I 
shall read the letter to you. The Lord Advocate stated 
that he deemed it necessary to apply for a free pardon to 
Mackay, but not for the reason stated in that letter; froiti 
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which letter it appears, that no specific promise of pardon 
was ever held out to Mackay, 

Gentlemen, part of that letter is received in evidence, 
and part is not ; and therefore it is incumbent on . me, as I 
cannot let you have it with you, to read to you that part of 
t which is relied on by the defender. It is in these words : 
— * The Lord Advocate presents his compliments to Mr 
Gibson, and thinks it proper, for the information of the 
Governor and Directors of the Bank of England by whom 
the expense of the trial was defrayed, and who might na- 
turally be desirous of knowing the grounds upon which 
the proceeding to be immediately mentioned has been 
taken by him, to acquaint Mr Gibson, that he has deemed 
it incumbent upon him to apply for a free pardon to Fran- 
ces Mackay, convicted this day, upon her own confession, 
of the statutory offence of having forged notes in her pos- 
session, knowing them to be forged. 

< The grounds upon which the Lord Advocate has 
thought himself bound to prefer this application for the 
Royal mercy, are, in the first place, that he has been in- 
formed by Sir William Rae, that although no precise 
promise of pardon, or of her being received as a witness, 
was held out to the prisoner during the examinations 
which she underwent in his presence, and which were 
conducted by Mr Gibson as agent for the Bank, it was 
fully implied^ that if she made a confession which might 
lead to the conviction of William Johnston Cook,.«he 
would be taken as a witness. It was upon that ground 
alone, the Lord Advocate was informed, that she was so 
repeatedly examined, and therefore he should at all events 
have considered it to be a case in which it would not have 
been expedient to inflict the punishment of transportation ; 
but in which it would have been advisable to have applied 
for an extension of the Royal mercy, at least under con- 
dition of banishment from Scotland.' 
That is the whole of this letter, which has been made 
evidence in this case; and the Lord Advocate afterwards 
received a free pardon for Mackay. Here you see a free 
pardon was applied for by the Lord Advocate, and. pro- 
cured for Mackay, though banishment from Scotland was 
all that seems to have been contemplated by Sir William 
Rae, would be granted. 

Gentlemen, there is nothing brought forward here to Esta- 
blish that any promise was ever made by Mr Gibson to take 
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Mackay as a witness, if she confessed her guilt, and you 
will consider and make up your minds, whether, in your 
opinion, any such promise was ever held out to her, or if,- 

* although no precise promise of pardon, or of her being 

* received as a witness was held out to the prisoner, during* 
< the examinations which she underwent in his (meaning 

* the Sheriff's) presence, and which were conducted by Mr 

* Gibson, as agent for the Bank, it was fully implied^ that, 

* if she made a confession which might lead to the con vie- 

* tion of William Johnston Cook, she might be taken as a 

* witness.' Gentlemen, does this correspond with the pub- 
lication in the newspaper, and with the terms of the Issue 
in justification — * Whether the pursuer did induce the 

* said Frances Mackay, by a promise that she would be ad- 

* mitted as a witness against others, to make a declaration 
' or declarations admitting her guilt; and did afterwafds, 
^ notwithstanding said promise, and by concealing the same, 

* and the way in which her confession had been obtained, 

* induce or prevail upon the Lord Advocate to give his in- 

* stance against her, and did afterwards bring her to trial* 

* upon the 1st day of February 1819.' Gentlemen, does 
this, I ask you — and that is the question for you to try — 
amount to a proof of the Issue in justification? Is there 
here such a promise alleged to have been held out, as ought 
to have induced the Lord Advocate to make the application 
for the pardon, or the party to make a confession of her 
guilt? The question is, whether there was such an induce- 
ment held out to the party to make her confess. Where is 
the proof of this promise being made to Mackay by the 
pursuer? Does it appear, that he held out this induce- 
ment to the party in an intelligible form ? Did she, ante- 
cedent to the date of this letter, receive any such promise? 
It seems to me, in common sense, that this letter of my 
Lord Advocate does not amount to a justification of the 
libel, but only shows, that such feelings were entertained 
of this woman's case, by the Counsel for the Crown, as 
induced the Lord Advocate to apply for her pardon. 

Gentlemen, the justification also stands on another let- 
ter, part of which I will now read to you, and part of 
which I cannot read, as it is not in evidence : It is from the 
Lord Advocate to Mr Gibson, of 2d February 1819, where- 
in his Lordship says — * The Lord Advocate presents his 
' compliments to Mr Gibson, and has just received his let- 

* ter, in answer to the note communicating to Mr Gibson 
' the opinion which he bad formed relativjs to the case of 
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Frances Mackay yesterday, and with which he deemed it 
incumbent upon him immediately to acquaint Mr Gib- 



son. 



< The Lord Advocate considers it unnecessary to recur 
to the subject farther than to mention, that Sir William 
Rae having repeated to him this day what he mentioned 
yesterday, respecting the implied promise of h^ being 
received as a witness held out to Frances Madcay by Mr 
Gibson, during the course of the precognition, provided 
she made such a confession as would lead to the conviction 
of Cook, it is impossible for the Lord Advocate to enter- 
tain a doubt of the accuracy of that respectable magi- 
strate. 

< Mr Gibson however is perfectly correct in stating, that 
the Lord Advocate, (who himselr he believes, and not Mt 

Drummond, put the question), was assured by him, tbat 
no promise, express or implied, had b^en made during 
die examinations of that individuaL 
* It was upon that assurance alone that the Lord Advo* 
cate stated to Mr Gibson, that Frances Mackay ought to 
be brought to trial, being persuaded that neither Cook 
nor his wife could be found guilty upon tlie evidends laid 
before him. Without the evidence of Mackay, it was im« 
possible to have convicted either of these parties ; and, in* 
stead of being corroborated (which, being a soetms enminis 
it required she should be, in order to be, a credible wit« 
ness), her testimony was in fact disproved in more than 
.one essential particular. ' 

Gentlemen, you see here a great deal to arrest die pro^ 
ceedings at the instance of the Crown ; but the question ia. 
Was there a direct promise made to Mackay that she should 
be relieved from prosecution as a party, and be taken as a 
witness only, if she confessed her guilt? Here again we 
must recur to the terms of the libel and the justification,-^ 
' Whether the pursuer did induce the said Frances Mac*- 
^ kay, by a promise that she would be admitted as a wit- 
* ness against others, to make a declaration or declarations 
^ admitting her guilt, and did afterwards, notwithstanding 
^ said promise, and by concealing the same, and the way 
^ in which her confession had been obtained, induce or pre- 
^ vail upon the Lord Advocate to give his instance against 

Now, Gentlemen, what is that in plain common sense ?-^ 
is it a distinct promise made to this person, which she could 
sinderstand; xn* is it such a promise as is alluded ^o in the 



letters I have read to you — an implied promise; or could 
the party said to have been led to act upon it understand it 
as such ? For, if it was not understood then, the libel means 
to say, here was a promise made which was understood by 
the party to whom it was made, and which was afterwards 
violated by the party who made it, instead of a mere pro- 
mise implied by law, and not understood but by those con- 
versant in the daily practice of the Criminal Courts, 

Gentlemen, ^on are to make up your minds on this— 
whether the woman, Frances Mackay, could possibly un- 
derstand that such a promise was made to her by the pur- 
suer, and if she relied on it at the time she made the con- 
fession of her guilt. 

The next witness, Gentlamen, is -Sir William Rae, who was 
Sheriff at the time. He has given evidence on this part of 
the case also. He mentions, in bis examinaltion in chief} 
what passed about the taking of the declarations of the 
woman Mackay ; his coming into the Court of Justiciary 
after the trial was over, and expressing his surprise to the 
Lord Advocate, that any person should have been tried^ 
standing in such circumstances; and in his cross-examine- 
lion he says, < in all my practice as a Sheriff, I do not re- 

* member of such a number of examinations taken, where 

* a confession of guilt was made at first, and adhered to; 

* and I never allowed of more than two declarations when 

* the party was to be tried, and not taken as a witness a- 
' gainst others. ' On these two circumstances, and acting 
on that impression which they had made on his mind, when 
be heard the sentence pronounced, he went to the Judges, 
and stated what his understanding had been. But he said, 
in the close of his evidence, that ne had read over the let- 
ter which I now hold in my hand, and which contained his 
impressions at the time; and though he said, that what he 
stated now in Court, of his recollection of what passed, 
was correct; yet he was certain that fully more weight was 
due to what he had so correctly stated in that letter on 4th 
February 1819 to Mr Gibson; and he referred, in his oath 
to that letter, as containing the most accurate detail of what 
he stated to the Judges upon that occasion. That letter is 
extremely important, as containing the recorded evidence 
of Sir William Rae, and therefore I shall now read to you 
every word of it. He says, — * Sir, I have to acknowledge 
' receipt of your letter of yesterday's date, and feel no dif* 

* ficulty, in doing you the justice to say, that in the course 

* of the proceedings against Frances Mackay, you never 
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sbow'ed any anxiety to have that person prosecuted. — You 
seemed to concur perfectly in opinion with me, that Cook 
was the proper person to make an example of, and that 
he ought to be tried, even if the case i^ould fail, which^ 
from the whole circumstances, we were hopeful would not 
be the result I certainly understood from you, that you 
had communicated this opinion to the Crown counsel, and 
that it was solely in consequence of their determination, 
and contrary to your wishes, that it had b^en resolved to 
bring Mackay to trial. 

* With respect to the proceedings against Mackay which 
took place before me, I certainly understood, when she 
was first examined, that there was a possibility of her 
being brought to trial ; and I therefore gave her the cau- | 
tion to which you refer, and which it is the uniform prac- 
tice to give to all persons before acknowledging their guilt ' 
in any crime. From the course which it was, however, I 
found necessary afterwards to pursue in the course of the  
investigation, my mind became fully impressed with the I 
idea, that Mackay was to be used as a witness. She was | 
re-examined either five or six times, and this, not for the ' 
purpose of furnishing evidence against herself, (for her first 
declaration was sufficient for that purpose), but in order \ 
to render her deposition consistent and correct, '^ when she ' 
should come to give evidence against Cook. Had not 
this been my impression, I never would have admitted of 
these repeated examinations, as I have no idea of harass- 
ing poor creatures to furnish evidence for their own con- 
viction. 

* Most certainly, no subsequent assurance was given in my 
presence^ nor do 1 believe any where else, to Mackay, that she 
was not to be tried ; but, when the circumstances attending 
her examinations were sufficient to satisfy mi/ mind, that 
she was to be used as a witness, these may surely be sup- 
posed to have had the same impression upon her. I was 
fully convinced that such was Mackay's impression, and 
that she emitted the greater part of these declarations, 
under the conviction that she was thereby doing what was 
most likely to free herself from trial and punishment. In 
such circumstances, to bring this girl afterwards to trial, 
and to found on these declarations as evidence against her, 
appeared to me to be wrong. 

* As noticed in your letter, I expressed to you a strong 
opinion that Mackay should not be tried, in which you 
seemed fully to agree; and if my memory does not much 
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deceive me, you mentioned that the matter would end in 
the Lord Advocate obtaining a pardon for her. 1 had no^ 
opportunity at that time of directly communicating with 
the Advocate; and at any rate, as his Lorddiip hadmade 
up his mind, after a full knowledge, as I presumed, o£ 
the whole circumstances, I should probably have consider- 
ed my interference as useless and uncalled for. . t 
^ In since bringing into notice the foregoing circumstan- 
ces, I was solely influenced by a wish to do justice to this 
girl, and to afibrd her a better chance of pardon. 

* In the practice of Scotland, by which a person accused 
of a crime is brought before a judge for examiination, with- 
out agent, counsel, or other adviser of any kind; and 
where the examination is reduced into writing, and to be 
afterwards used as evidence against the accused upon trial, 
a deep responsibility rests on the judge, and he would be 
most culpable, if any thing favourable to the party, should 
occur in the course of such examination, and he should 
fail to give such party the full advantage of it. Had the 
trial proceeded, I should doubtless, as a witness, have 
mentionedt he above circumstances; and, finding that 
Mackay was to plead guilty, I felt it right that me cir^ 
cuqistances should be known, as likely to affect her future 
fate- 

* In doing this, however, I am confident that I said no- 
thing from which it could be inferred ; that in the course 
of the proceedings before me, any part of your conduct 
had been such as not to meet with my approbation. ' 

Gentlemen, this letter is produced on the part of the de- 
fender, in order to establish the truth of the libel; and that 
letter makes out all the points of the cause to which I have 
referred — namely, that Mr Gibson expressed no determina- 
tion to try Mackay, but to try Cook; that the Sheriff a- 
greed with him in opinion that Cook was the party who 
should be tried, — and that the Lord Advocate was decided 
in his opinion the other way. This led to an alteration in 
the directions given by the Bank, and to all that subse- 
quently took place, and to the Lord Advocate's letter to 
Mr Gibson, at the termination of the trial. 

Gentlemen, let us apply this to the facts of the case as 
stated in the libel and justification — * That the "pursuer** 

* did induce the said Frances Mackay, by a promise that she 
^ would be admitted as a witness against others, to make a 

* declaration or declarations admitting her guilt, and did 
' afterwards, notwithstanding said promise, and by concealing 

S 
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< thi Miiie» and die way in i^blob h^ oopfeps^ had been 
i obiaLoody induce or prevail upon the Lord Adyoc^t^ to 
f give bis inslance against lier. * Now, instisad of ibis, it 
baa been proved to yout tbat hv owkwm w^b quide voW* 
Urifyf and tbat* latt^lv, her declaraUoqa weire specialiv un* 
der. the con«deratton ctf the Ix»rd Advocate^ h tbi^ ihere-* 
fore^ a true representation of the cas^ aa yon find it stated 
in the evidence adduced on the part of tbe dffiioider ; and 
]■ this justification proved to.be tmcb osiiMandsf Aftev 
this letter, it would be a waste cf your tbne to miike any fiur- 
iher remarks on the evidence* 

' Gentlemen, I have only c^ tbinff farther to observe, and 
kis very delicate ground for a juc^ to rater npon« Tbe 
matter of damages is exclusively in the jurisdiction of tbe 
Jury, and no where can it be better placed than in tho 
handis of men of tbe worlds and of established character and 
honour. There is nothing so hazardous, and nothing so 
nnwise^ as past experience b is shown, than for the Court 
to detail to the Jury their r pinion as to the amount of the 
damages. But it is a part c^ the jurisdiction of tbe Court 
v^and it is ajjldifficult part— to direct yoqr judgment, by 
stating the general principles which ought to guide your de» 
cision. It is difficult to find cases alike in aU respects ; we 
must therefore take them as they come before us. If you 
are satisfied that this gentleman has been falsely and injuri- 
ously accused of charges of bringing unnecessary prosecu* 
tions at tbe instance of the Bank of England, for bis own 
private advantage, and of inducing this womaUf Frances 
Mackay, by a promise that she would be received as a wit- 
ness, to mdte a confession of her guilt, and of afterwards 
breaking tbat promise, and trying her for forgery — ^you will 
find so by your verdict, and award such damages as you 
think fit. 

Gentlemen, these are the charges here made ; and tbc^ 
are charges made against a gentleman of great respectabi- 
lity and eminence in his profession. I remember of a 
dbarge somewhat similar, being made in a neighbouring 
coimtry, against a professional gentleman, by means of a 
libel published by Cobbett. I was Counsel in that case^ 
and as it was tbe case of a professional gentleman, and hid- 
ing a high official situation under Government ; and as tbe 
pursuer, in this case, is also a professional gentleman, bold* 
mg the office of agent or attorney for tbe Bank of England 
in this country ; I think it right to read to you, or rawer I 
will state to you (for I have not the book be^de me) the 
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principles of Lord Ellenborough's charge in that case, to 
govern the conduct of the Jury in fixing the damages. He 
said — When a person of this description is libelled, and if 
the libel be prcwed to the satisfaction of the Jury, and that 
it \& false and injurious, the only proper way of fixing the 
damages is, — ^to place yourselves in the situation of the party 
so libelled, and to ask yourselves, what sum, in your own 
minds, and according to your own feelings, you would con- 
sider to be an adequate compensation for the injury done. 

The Jury retired, and after being enclosed about ten mi- 
nutes, returned ; and their names being called over by the 
clerk, the following verdict was returned by their Chan- 
cellor. 

Sir James Gardiker Baird. — My Lord, The Gentle- 
men of the Jury are unanimously agreed in their verdict, 
finding for the pursuer on all the Issues — and have awarded 
500L of damages. 

The Court broke up a little before ten o'clock. 
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APPENDIX NO. I. 

Extracts from Declarations of Frances Macxay. 

First Declaration, dated 30th September 1818 — Acknowledged 
having received, at different times, from William Johnston Cooke 
forged notes of the Bank of England, for which she always paid 
one-half of their nominal value : That she passed as good notes all 
the forged ones she received from Cooke : That she passed one 
of these notes, being a ten pound note, in the shop of Mr Tur- 
ner, grocer in Leith: That she passed another, being a five 
pound note, in the' shop of Collins & Ramsay, on the South 
Bridge : That she passed another, being a five pound note, in 
the shop of Wilson & Co., spirit-dealers, Dallas Street: That 
'she passed another, being a five pound note, in the shop of 
James^Stevenson, 'grocer, Nicolson Street: That she passed ano- 
ther, being a five pound note, in the shop of John Ritchie, ha- 
berdasher, Nicolson Street : That she passed another, being a 
five pound 'note, in the shop of Leechman and Edington, silk- 
mercers. Hunter's Square* 

  f • • 

, Second Declaration, dated 7th October 1818 That she 

passed one of the five pound forged notes she got from Cooke, 
with Mr Macgrigor, muslin warehouse, George Street: That 
she changed another, being a five pound note, wiUi MacLeod 
merchant, Milne's Square. 

Third Declaration, dated 8th October 1818. — That she pass- 
ed another of the notes, being a five pound note, with Andrew 
Hunter, grocer, Bristo Street : That she changed another of the 
notes, being a ten pound note, in the cotton wareroom ^f one 
Madauchlani m the High Street of Glasgow. 
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Fourth Declaration^ dated 14th October 1818.— Declares and 
identifies the note for ten pounds, which she passed in Mac- 
lauchlan's cotton warehouse. 

Fifth Declaration, dated l9th November 1818, relates to the 
identification of the note passed to Madauchlan, &c. 

Sixth Declarationi dated 21st December 1818, relates to the 
notes passed by her with Wilson & Co.| Stevenson, Hunter, &c. 
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Extract from Draught of the Indictment against Fran- 
ces Mackay, Revised and Signed by Mr Home Drum^ 
. MON9» the Senior Deputed of the Lonji' AdvoCats^ 

* And you the said Frances Or Fitaoess Maduy^ hahriog been 
' apprehended and taken before Sir WiUiam Ree^ Bardbet^ Sb^ 

< riff-depute of the county of Edinburgb, did, in bis j^ceeeBee^ lU 
^ Edinburgh, upon the 30th day of Septeniber, Imd u[Iob each dC 

< the 7th, 8th, and 14th days of October, and 19th da)^ of Ikh 

* vember 1818, respedivel^i esaii and subscribe k decfafttlmi t 

* which declarations, together with the two forged or eoimtei^ 

* feited promissory notes particularly before described^ belog «ll 

< to be used in evidence against you the said Franeee 6t Feameees 

* Mackay, at your trial, will be lodged in due time in the hands 

< df the Clerk of the Hi^ Court of Justidiary^ before ^^Udk you 

< are to be tried> that yooiHay have an <^(k>rtiftiJty df Miieiti; thd 
^same..' 

The words respectively and particularly f printed iti tke Aove 
Extract in Italics, are in the handwriting of Mr Home Drum* 
mond. 
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